ABATEMENT. 


1, When the person for whose use a suit is instituted dies pending the suit, it is not 
necessary that his personal representatives should be made parties, but the suit 
proceeds in the name of the nominal plainuff. Gray v. Turner, use of Johnson, 
30. 

2. In an action upon a promissory note, which has been tranferred by delivery, if 
the nominal plaintiff die, the suit progresses in the name of the real plaintiff, who 
is liable for costs; and a distributee of the estate of the deceased is a competent 
witness for the plaintiff. Bates v. Terrell, 129. 

3. A pending attachment may be pleaded in abatement by the garnishee, when 
sued for the same debt, by the original creditor. Crawford v. Clute ¢ Mead, 
157. 

4, Where the plaintiff in an action of trespass to try titles dies pendente lite, the 
suit does not abate ; but if brought for the recovery of the freehold, its prosecution 
may be continued in the name of the plaintiff’s heirs, and if aterm of years, or 
mere chattel interest is sought to be recovered, in the name of his personal rep- 
resentatives. As the pleadings do not show the quantum of interest in contro 
versy, the heirs or personal representatives, as they may agree between them- 
selves, may be made plaintiffs, their right to recover depending upon the proof 
as adapted to their respective interests. The State, ex rel. Nabor’s heirs, 459. 

5. An attachment sued out, and levied, returnable into the Circuit Court, is the 
commencement of a snit, and may be pleaded in abatement, to another suit, 
upon the same debt, though after the levy the papers are destroyed by the direc. 
tions of the plaintiff, upon the supposition, that it was informally, or irregularly 
sued out. Dean v. Massey, 601. 

See Attachment, 7. 

See Pleadings, 12. 

See Process, service of, 2. 
See Variance, 3. 


ACCOUNTS, » 

1. The statute of limitations will not run, so as to take from a plaintiff the benefit 
of a puyment made to the defendant; there being mutual accounts between 
them. ‘The statute applies only to causes of action, and then only after the right 
to sue has accrued. Lucas v. Thorington’s Adm’r, 605. 

121 
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ACTION. 

1. A father may sue in case for an injury done to an infant chiid (then living with 
and engaged in his service) by dogs, permitted by the defendants to run at large, 
after a knowledge that such dogs were accustomed to bite mankind. Durden 
v. Barnett § Harris, 169. 

. An action on the case and not assumpsit is the proper remedy where the pur. 
chaser has accepted a deed for lands, and he has been defrauded by the omission 
to inform him of an outstanding incumbrance created by the vendor. Morgan 
v. Patrick §- Smith, 185. 

. It is no valid objection to a snit that it is brought for the benefit of the principal 
in the note, which is sued as against a surety only, and two other persons as ex- 
ecutors of an estate. Hampton v. Shehan, 295. 

. As a general rule, it is not allowable to join in the same action an administrator 
with one chargeable on his own account, but this rule has never been applied, so 
as to prevent the rendition of a judgment under the statute, against an appellant 
and his surety, though the former was an executor or administrator. Bancroft, 
Adm'r, ¢c. et al. v. Stanton, Jr. 351. 

. When the note of an insolvent man is passed off in payment of a debt, and the 
insolvency is artfully concealed, by any stratagem, or unfair practice, an action 
may be maintained upon the original consideration. Lake v. Gilchrist, 955. 
See Executors and Administrators, 2. 


See Indorser and Indorsee, 3. 


ADMIRALTY PROCEEDINGS. 

1. Objections to the sufficiency of a libel in an admiralty suit should be made in the 
Court below, and are too late when taken in the appellate Court. Monroe ¢ Tar- 
dy v. Brady, 59. 


AMENDMENT. 

1. The omission to render a judgment of condemnation against a steamboat, when 
an appeal is taken by one on behalf uf the owners, is not an error of which the 
parties to the appeal! bond will be permitted to complain, as they cannot be pre- 
judiced by it. The omission in such a cose is clerical, and might be corrected 
on motion, if necessary. Monroe g Tardy v. Brady, 59. 

2. Where a slave sold by a constable is afterwards levied on by another creditor, 
and claimed by the purchaser, an amended return made by the constable during 
the trial of the claim, may be read as evidence, it being good so far as it goes. 
Savage v. Forward, 463. 

3. The statute authorizing the amendment of writs of error, authorizes an amend- 
ment of the writ, whenever the record furnishes the means of doing it. Branch 
Bank of Mobile v. The Adm'ra of Murphy, 577. 

4. In the etatutory action of detinue when the plaintiff consents to a nonsuit, if a 
judgment for costs is entered against his surety, as well as himself, it wil! be con- 
sidered as a clerical misprision, and may be corrected at a subsequent term on 
motion of the defendants: but if such a judgment was ordered on due considera- 
tion, although it is irregular lor one judge to correct the errors of another, the 
plaintiff could not be heard to assign error, as no injury has resulted to him from 
the amendment. Harvey v. Jeter, et al. 688. 

5. Semble—That although it may not be permissible in a proceeding against @ 
sheriff and his sureties, to contradict the return made by the former on process, 
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AMENDMENT—(cont1ntep.) 
yet the Courts have an extensive control over their officers, and may permit 
amendmenis in their ministerial acts, so as to subserve right and justice. Bon- 
durant, et al. v. State Bank, 831. 
See Attachment, 9. 
See Error, Writ of, 17. 
See Judgment and Decree, 3. 


APPEALS AND CERTIORARI. 

1. When there are several suits, by material men, laborers &c., against a steam- 
boat, commenced before a justice of the peace, and removed into the Circuit 
Court by appeal, itis not an error which can be revised here, for that Court to 
refuse to c nsolidate the causes; although the consolidation would have been 
properly ordered by the Circuit Court. Monroe §- Tardy v. Brady, 59. 

2, The omission to render a judgment of condemnation against a steamboat, 
when an appeal is taken by one, on behalf of the owners, is not an error of 
which the parties to the appeal bond will be permitted to complain, as they can- 
not be prejudiced by it. ‘The omission in such a case is clerical, and might be 
corrected on motion, if necessary. Id. 

3. Where in a cause removed by appeal from a justice of the peace, the judgment 
of the County Court recited, that the parties came by their attorneys, and there- 
upon came a jury, &c., who returned a verdict for the plaintiff, the absence of 
the statement of the cause of action, a plea and issue, furnish no ground for the 
reversal of the judgment. Bancroft, Adm’r. &c.et al. v. Stanton, Jr. 351. 

4. If an appeal bond recites the time when a judgment was rendered, its amount, 
&e., that the defendant had prayed an appeal to the “ next County Court,” is 
itself dated, and in other respects conformable to the statute, it will be sufficient, 
though the time when the Court sits is not stated. Jb. 

5. As a general rule, it is not allowable to join in the same action an administrator 
with one chargeable on his own account, but this rule has never been applied, so 
as to prevent the rendition of a judgment under the statute, against an appellant 
and his surety, though the former was an executor or administrator. J6. 

6. Where a bankrupt is sued before a justice of the peace, and omits there to plead 
his discharge, he may, notwithstanding, insist upon it as a defence, when the 
case is appealed by him to the Circuit Court. DMceCary, et al. v. Mabe, 356. 

7. An appeal bond, conditioned that the appellants shall prosecute their appeal 
with effect, and if they “ fail therein, then pay the judgment with such damages 
and costs as shall be adjudged against them in said Court,” substantially con- 
formsto the statute. Lightfoot, et al. v. Strahan, 444. 

8. In appea!s from justices of the peace it is not necessary for the parties to make 
up an issne upon paper, and where the defendant relies on a tender, it is com- 
petent for the Court to require him to prove every fact, necessary to make out 
such a plea formally pleaded. And where in such case the word “ tender,” ig 
found written in the transcript, but not signed by counsel, it cannot be intended 
that it was received by the plaintiff as a plea, and thus preclude him from insist- 
ing at the trial that the money was notin Court. urbin v. Knoz, 675. 


ARBITRATION AND AWARD. : 
1. A submission to arbitration, which speaks of an action for a false imprisonment, 


will include an action on the case for the malicious use of process.—Burns v. 
Hindman, 531. 
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ARBITRATION AND AWARD—(contiNvED.) 


2. An award which discharges each from all demands of the other, and dismisses 
all suits, is not conditional, but is conclusive in favor of, and against each of the 
parties.—J6. 


ASSUMPSIT, ACTION OF. 

1. Where money is paid to a director by order of the board, not authorized by law, 
the Bank may recover it as so much received to its use. Branch Bank at Mo. 
bile v. Collins, 95. 

2. An appropriation and payment by the board of directors of the Branch Bank at 
Mobile, to an individual director, for extra services, performed by himin the in- 
terior counties of the State, is not warranted by law; and the amount thus paid 
may be recovered from him by the Bank. Branch Bank at Mobile v. Scott, 107. 

3. An action on the case, and not assumpsit, is the proper remedy where the pur. 
chaser has accepted a deed for lands, and he has been defrauded by the omission 
to inform him of an outstanding incumbrance created by the vendor. Morgan 
v. Patrick § Smith, 185. 

4. If an administrator, after removal from the administration, collects money re. 
covered by him as administrator, it is money had and received to the use of the 
administrator de bonis non, who may sue the former administrator in assumpsit. 
Salter v. Cain, 478. 

5. An action for moncy had and received will lie to recover back money paid upon 
a judgment which has been since reversed, unless the retention of the money by 
the defendant, is consistent with equity and good conscience. But the equitable 
right to retain must grow out of, or be connected with the case in which the 
judgment: is vacated; if the defendant has another cause of action in which he 
will be entitled to recover as much ashe retains, he must become the actor in a 
suit, and have his damages ascertained bya judgment. Dupuy v. Roebuck, 484. 

6. A declaration in an action against an attorney, charging a neglect of professional | 
duty, or even impropriety of conduct, if it set out an undertaking by the defend. 
ant to collect money, and alledge a promise to make good the loss resulting from 
the breach thereof, is a declaration in assumpsit. Cook § Lamkin v. Blood- 
good, use, &c., 633. 

7. Where an overseer employed at a stipulated sum per annum, is sick a part of 
the year, soas to unfit him for active duty, but he is permitted to remain in the 
service of his employer up to the end of the year he is entitled to a pro rata 
compensation. Ifthe defendant has been injured by the imperfect performance 
of the overseer’s undertaking, the damages may be recouped, so as to compen- 
sate the injury. Hunter v. Waldron, 753. 

See Contract, 6. 


See Executors and Administrators, 5, 8. 


ATTACHMENT. 


1, It would be the duty of the Court in which such suit is brought, upon being cer- 
tified of a pending attachment for the same debt, to stay the proceedings until 
the attachment suit is determined ; and after judgment, if no plea had been in- 
terposed, or an ineffectual effort had been made to plead the fact in abatement, 
to stay the execution until the attachment was determined, upon a satisfactory 
indemnity being executed by the garnishee. Crawford v, Clute 4- Mead, 157. 
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ATTACHMENT—(continvep.) 

2. Under the attachment law, an action on the case may be sustained, either for 
wrongfully or vexatiously suing out an attachment ; and the existence of malice 
is important only in connection with the amount of damages. Kirksey v. Jones, 
622. 

3. Where an attachment is wrongfully sued out, the defendant, whose goods are 
attached, may recover the damages actually sustained by reason of the levy ; and 
if the process is vexatious as well as wrongful, he may recover as in an action for 
a malicious prosecution. Ib. 

4, An averment that the attachment was sued out without any reasonable or pro- 
bable cause, and for the purpose of vexing or harassing the party, is equivalent 
to the assertion that it was wrongfully and vexatiously sued out. Jb. 623. 

5. Itis a full defence toan action for wrongfully and vexatiously suing out process 
of attachment, if any one of the causes which warrant that process actually ex. 
isted, when it was sued out, although another and different cause is set out in 
the affidavit. Jb. 

6. The statute which authorizes an attachment in favor of a resident citizen, against 
the executor, or administrator, of his deceased non-resident debtor, can only be 
levied on the property of the deceased within this State, which has not come to 
the possession or his personal representative, so as to be assets in his hands, 
Loomis, adm’r. v. Allen, 706. 

7. When such an attachment is improperly sued out, it must be abated by plea, 
and cannot be taken advantage of after a judgment by default. 10. 

8. The proper judgment in such a case is the condemnation of the property levied 
on, for the satisfaction of the debt; and if replevied by the administrator, then 
against him personally, to be discharged by the delivery of the property. Jb. 

9. Where the judgment is de bonis propriis, in such a case, and not in the alter- 
native, it will be amended in this Court, at the cost of the plaintiff in error. Jb, 

10. When an attachment is sued out on a debt not due, the cause is continued by 
operation of law, until the maturity of the debt, without any formal continuance 
being entered. Allen v. Claunch, 788. 


See Abatement, 5. 

See Attorney at Law, 1, 2. 
See Case, Action on the, 1. 
See Garnishment, 4. 

See Witness, 3. 


ATTORNEY AT LAW. 

1, Anattorney at law intrusted with a note for collection by suit, is authorized to 
sue out the process of attachment ; and his client is liable for the actual damages 
sustained, if the process is wrongfully sued out, although he may have instructed 
his attorney to use proper means only. Hirksey v. Jones, 623. 

2. The client is only liable to the same extent, if the attorney acts maliciously as 
well as wrongfully. Jb. 

3. Semble—If one of the attorneys, who are practising law in partnership, receive 
his own notes of a debtor against whom the firm are intrusted with a demand 
for collection, in satisfaction thereof, he will be liable to his copartner for any in- 
jury he may sustain as a consequence of the act. Cook 4 Lamkinv. Blood- 

good, use, gc. 683, 
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ATTORNEY AT LAW —(continvep.) 


4. An attorney is not authorized to receive his own or any other person’s note in 
payment of a debt placed in his hands for collection ; and if notes are received 
by a sheriff in satisfaction of an execution, either with or without the direction of 
the attorney, the return may be vacated on motion, and anuther execution issue. 
And semble—if the notes were received without the attorney’s approbation, the 
sheriff would be liable, if with it, then the attorney would be liable: either of 
these remedies the creditor may pursue according to the facts. Jb. 684, 

5. Semble—Where an attorney is subjected to damages in consequence of the 
neglect, or improper conduct of his copartner, in the cullection of a debt due by 
judgment, he will be remitted to the remedy by execution, to which the plaintiff 
was entitled. Jb. 

See Assumpsit, Action of, 6, 


BANK. 

1. A director of the Branch Bank at Mobile receiving the compensation provi- 
ded by law as such director, cannot make a contract with the board for com- 
pensation for extra services, whilst he continues a member of the board of 
directors.— Branch Bank at Mobile v. Collins, 95. 

2. An order of the board of directors allowing a compensation of $1,000, each, 
to the members of the board, cunstituting the ‘ Real Estate Committee,” is 
illegal and void.—Jb. 

3. The board of directors may compensate one of their number for services ren- 
dered to the Bank previous to his connection with 1t as one of its directors.—J6. 

4. Where work was done by other mechanics for the Bank, under the superin- 
tendance of one of the board of directors, the board might lawfully direct the 
compensation to be paid to him for the use of those doing the work.—Jb. 

5. Where money is paid toa director by order of the board, not authorized by 
Jaw, the Bank may recover it as so much received to its use.—J6. 

6. An appropriation and payment by the board of direetors of the Branch Bank 
at Mobile, to an individual director, for extra services, perfurmed by him in the 
interior counties of the State, is not warranted by law; and the amount thus 
paid may be recovered fiom him by the Bank—Sranch Bank at Mobile v. 
Scott, 107. 

7. Where the debtor of a Bank, against whom the summary remedy (provided in 
such cases) has been prosecuted, pleads to the merits, and a verdict and judg- 
ment are rendered against hin, he cannot object that the notice is defective, if 
it shows prima facie that he is indebted to the plaintiff; Semble—where a mo- 
tion is the initiatory process for the collection of a debt, it is not scanned with 
the same strictness as a declaration, or notice against an officer for default in 
the performance of his duty.—Crawford v. Branch Bank at Mobile, 205. 

8. It cannot be judicially known, that a person who was elected by the Legislature 
as one of the directors of a Bank, was appointed by the board its president pro 
tem., merely because he certifies that a debt sought to be recovered by notice, 
is bona fide the property of the Bank, Jb. 206. 

9. Under the act of December, 1841, a note payable to B. G. cashier, and describ. 
ed in a notice under the statute by the State Bank or Branch Banks, is suffi. 
cient to show that the title isin the Bank. Crawford, et al. v. Branch Bank 
at Mobile, 383. 
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BANK—(conTINvED.) 

10. Courts will, ex officio, take notice of the returns made by Bank agents, in the 
same manner as they doreturns by the sheriffs. Jb. 

11. Where the record in asuit by motion recites “ that the certificate of William R. 
Hallett, its president was produced, &c.” and no objection is made in the Court 
below to the testimony by which the fact is established, it will in this Court be 
sufficient, as it is not necessary that the Court should recite the evidence by 
which a fact is ascertained. Lester v. The Bank of Mobile, 490. 

12. A note discounted by the Bank after its maturity carries the legal rate of in- 
terest. Ib. 

See Intendments and Legal Presumptions, 11. 
See Limitations and Non-claim, Statute of, 8. 


See Notice, 1, 2. 


BANKRUPT AND BANKRUPTCY. 


1. During the interval which must elapse between the interlocutory and final dee 
cree in bankruptcy, the bankrupt has an inchoate right to the property which he 
may acquire during such interval. But as the creditors have also the right 
until the final decree and certificate granted to coerce payment of their demands, 
and may therefore seize such property by execution, a Court of Chancery will 
interfere and by injunction protect the bankrupt in the enjoyment of such pro.. 
perty, until it can be ascertained whether he will obtain his discharge, the cred~ 
itor being protected by an adequate indemnity. Mosby v. Steele g& Metcalfe, 
299. 

2, A factor empowered to sell cotton, who converts the proceeds to his own use, 
is not precluded by the act of Congress from taking the benefit of its provisions 
asa bankrupt. The ‘fiduciary capacity” there spoken of, is a trust proper. 
Austill §- Marshall v. Crawford, 335. 

3. A voluntary bankrupt is not a competent witness for the assignee in bankrupt. 
cy, to establish a debt due the bankrupt. Cromwell ¢- Johnson, Adm’rs. v. 
Comegys, 498. 

4, Quere—Upcn an affidavit of fraud, as required by a statute of this State, can- 
not a Ca. Sa. issue against a certificated bankrupt, and in order to his discharge, 
is it not necessary that he should have a verdict in his favor, upon an issue of 
fraud vel non? Robb v. Powers, et al. 658. 

See Appeals and Certiorari, 6. 


See Executions, Writ of, 17. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1, A writing in the form of a promissory note for the payment of a sum of money, 
‘in the common currency of Alabama,” is not an undertaking to paya sum 
expressed in coin, but in bank notes, which was the common currency of the 
State when the writing was made ; consequently it is inadmissible under a de- 
claration describing it as a promissory note fur the payment of a sum in numero, 
and unassisted by other proof, it will not sustain a recovery upon the common 
counts in assumpsit. Carlisle v. Davis, 42. 

. Where commercial paper is placed in the hands of a notary for demand and 
protest, if he has not given notice to the drawer and indorsers, he must inform 
the holder with all reasonable despatch what he has done; and if he has under 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—(continvep.) 


taken to give notice, he must perform this duty in such a manner as not to 
prejudice the holder’s rights, The Bank of Mobile v. Marston, 108. 

3. Where the maker of a note who has indemnified his indorser, afterwards 
shows the note to the latter, telling him that he has paid it, and demanding a 
release of the indemnity, which is accordingly done; if the note has not been 
paid, the holder cannot excuse the want of notice to the indorser by showing 
that he had been indemnified. Ib. 

4, When the liability of an indorser has not been fixed by notice, the fact that he 
has taken an indemnity from the maker, after the maturity of the note, will not 
have the effect to charge him on the indorsement. Lowry’s Admr’s v. The 
Western Bank of Georgia, 120. 

5. It is not enough to show that notice was sent through the post office addressed 
to the drawer of a bill at a particular place, but it should be proved that he re- 
sided there, or that that was the place at which notice should have been ad. 
dressed tohim. Crawford v. Branch Bank at Mobile, 205. 

6, Each party to a bill has, until the day after he has received notice of its dishonor, 
to give or forward notice to his prior indorser, and so on until the notice has 
reached the drawer. Jb. 

. The notary protesting a bill may send notices to the holder to be given to the 
prior parties, but the person to whom the notices are sent must appear to be the 
holder, or perhaps it may be sufficient to show that he is his agent ; in transmit- 
ting the notice made out by the notary, the holder is not bound to use a greater 
degree of diligence, than if he had prepared and forwarded notices in his own 
name. Jb. 

. Where a notice of the cishonor of a bili identified it with reasonable certainty, 
and there being no evidence to show that the party to whom it was given, could 
have been misled, the Court might have informed the jury, that, if they found 
the other facts in respect to the notice in favor of the plaintiff, the notice itself 
in the absence of countervailing proof sufficiently identified the bill. bid. 206, 

9. A note made by one executor of an estate and also by a third person as his sure. 
ty, payable to the executors of the same estate, cannot be enforced against the 
surety by a suit at law, where the principal debtor in his character of joint ex~ 
ecutor is one of the plaintiffs, Chandler, et al. v. Shehan, 251. 

10. Although in general commercial paper in the hands of the holder imports a 
corsideration as between the original parties to it, yet when it is shown, that it 
was made without consideration, or that it has been fraudulently and improperly 
put into circufation, the holder cannot recover without proving that he acquired 
the paper before it was dishonored, upon a valuable consideration. Thompson 
v. Armstrong, use, Gc, 256. 

11. A note payable to the cashier of a Bank in the hands of one who does not de- 
rive title from the Bank, imports on its face that it was made without considera- 
tion to be negotiated in Bank. Jb. 

12. Where the actual holder of a bill of exchange resides in a different town from 
that which is the residence of the parties sought to be charged, the notice of non- 
payment may be given through the post office, by an agent of the holder to 
whom the bill is transmitted for collection, although the agent and the party 
notified both reside in the same place. The head note of Foster v. McDonald, 
5 Ala. Rep. 376, corrected and explained. Gindrat, et al. v. The Mechanics’ 
Bank of Augusta, 324. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—(continvep.) 


13. Itis competent fora Bank, by custom or usage, and consequently by rule, to 
establish a mode for giving notice to charge the parties to a bill, different from 
that which obtains in the general commercial law; as for instance, to provide 
that notice may be sent by the post, even where all the parties reside in the same 
place, and such a custom, &c.. will be binding on the parties to a bill made paya- 
ble at the particular Bank. Jbid, 325. 

14. It is not necessary to state the existence of such usage or rule in the declara< 
tion. The fact alledged, is, that notice was given, and this is proved by either 
the one mode of notice or the other. Jb. 

15. Where one procures bills to be drawn for his accommodation. and afterwards 
executes a deed of trust asa secur'ty to the acceptors, to secure promissory notes 
which are given as well for the amount of the accepted bills, as fur an amount 
due the acceptors, on account stated; the holders of the bills may resort to the 
trust property for the payment of them when dishonored, if the promissory notes 
have not been negotiated to bona fide purchasers, for a valuable consideration. 
Toulmin, et al. v. Hamilton. et al. 362. 


16. An agreement contained in the body of a note, purporting to be in considera- 
tion of the hire of slaves, to return the slaves clothed, as slaves usually are, is 
not assigned by the indorsement of the note, nor can the assignee maintain an 
action for the breach of it, when suing for the money due on the note, Wins- 
ton v. Metcalfe, 837. 

17. Six persons drew a bill of exchange, upon which the money was received by 
them, and at the same time executed an instrument, in which they recited, that 
the bill was drawn for the mutual benefit of all the parties to it, and agreeing, 
that each would bear an equal proportion in its payment, each paying his sepa. 
rate portion ;—one having been compelled to pay all, and three of the parties 
beinginsolvent: Held, that each was surety for the others, for all above his own 
interest in the bill, and co-sureties, for all above the:sum they were individually 
liable for; that therefore in this proceeding the one, who had paid the entire 
debt, could recover of one of the solvent parties, one sixth part, being the part 
for which he was individually responsible, and one-third part of the portion of 
the three insolvent parties, making in all, one-third part of the entire amount. 
Martin, Adm’r. v. Baldwin, 923. 


See Chancery, 20. 

See Conflict of Laws, 1. 

See Consideration, 4. 

See Gaming. 3. 

See Notaries Public and Protests, 2, 5. 
See Set Off, 1. 

See Trust and Trustee, 6. 


BOUNDARY. 


1, When the length of a line is written across a plat, which accompanies a grant 
of land, it will not control the boundaries, which are expressly declared upon 
the face of the grant. Hallettand Walker v. Hunt, 882. 


122 
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CASE, ACTION ON THE. 


1. There is no distinction, as to the time when, a suit may be instituted for the 
abuse of the process between original and ancillary attachments. Kirksey y. 
Jones, 623. 


See Attachment, 3, 4, 5. 
CHANCERY. 


1. A Court of Chancery may refuse to rescind a contract, where it would not spe- 
cifically enforce it at the suit of the other party. Beck v. Simmons 4 Korne- 
gay, 71. 

2. Where a mistake is made in the description of lands in a deed. which the party 
offers to rectify, there is no ground for the interposition of Chancery to correct the 
mistake. Jb. 

3. Where matters of account between the complainant and defendant are compli< 
cated, embracing the transactions of several years, relating to the employment of 
several steamboats on their joint account, and made up of many charges, for 
and against each other, a Court of Equity may entertain the complainant’s bill 
for a settlement of accounts, and the recovery of a balance. T. 4 J. Kirkman, 
etal. v. Vanlier, 217. 

4. Quere?—When a demand is primarily enforceable in equity, is it not competent 
for the complainant in such case to ask a decree against his debtor, and in the 
same bill to seek to subject debts due to the latter to its payment. Jb. 

5. The remedy by attachment, for the recovery of a legal demand being given by 
statute to one non-resident against another, Courts of Equity by analogy must 
afford the same facility of collection to a creditor whose claim is of an equitable 
nature. Ib. 

6. A bill of interpleader will lie though the complainant be not actually sued, or be 
sued by one only of the conflicting claimants, or though the claim of one defend- 
ant be actionable at law, and the other in equity. Gibson, et al. v. Goldthwaite, 
281. 

7. Where one person as the agent of another, receives money which is claimed by 
a third person, who gives notice of his claim, a bill of intepleader will not lie ; for 
a mere agent cannot by notice be converted into a trustee: But it seems that a 
bill of interpleader, as between principal and agent was admissible, where the 
the claim was under a derivative, and not under an adverse title. Jb. 

8. An attorney at law who has collected money, may file a bill of interpleader in 
respect to the same, against defendants who set up a derivative claim from the 
person for whom the attorney undertook the cellection ; and this, although he may 
be entitled to retain a part of it to compensate his services. Jb, 282. 

9. The defendants to a bill of interpleader will not be permitted to object on error, 
that a third person was not made a deiendant also, where the want of such a 
party could not in any manner affect their rights. Jb, 

10. During the interval which must elapse between the interlocutory and final de- 
cree in bankruptcy, the bankrupt has an inchoate right to the property, which he 
may acquire during such interval. But as the creditors have also the right until 
the final decree and certificate granted to coerce payment of their demands, and 
may therefore seize such property by execution, a Court of Chancery will inter- 
fere and by injunction protect the bankrupt in the enjoyment of such property, 
until it can be ascertained whether he will obtain his discharge, the creditor be- 
ing protected by an adequate indemnity. Mosby v. Steele & Metcalfe, 299. 
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11, The Chancery Court of the State in which the debtor resides, and not the Fede- 
ral Court, is the proper tribunal to afford relief. Jb. 

12. To entitle a judgment creditor to gointo Chancery to subject the equitable es- 
tate of his debtor to the satisfaction of his judgment, (if he has no lien,) he must 
exhaust his legal remedy, viz: he should show that an execution issued and was 
returned “no property found.” Roper v. McCook and Robertson’s adm’r, 319. 

13. Where a bill is filed by the holder of a billof exchange, to subject a trust fund, 
which the principal debtor has placed at the disposal of the accommodation ac- 
ceptor, it is not necessary to alledge that the holder has exhausted his legal reme- 
dies on the bill. 1t is only a creditor at large, who is required to show a lien es- 
tablished, by suing out execution. Toulmin, et al v. Hamilton, et al. 362. 

14. Where several persons are interested in the distribution of a trust fund, this is 
a sufficient privity to warrant their being made parties to tie same bill, either as 
plaintiffs or defendants. Jb. 

15. When a bill discloses that one holding a bill, to the owner of which the right of 
distribution attaches, has the possession merely, and that the ownership is in an- 
other, that other is the proper party, and not the one who has the possession 
merely ; but the omission of such a party is no reason to dismiss a bill for want 
of equity. J6. 

16. Although a mortgagee may have purchased in the equity of redemption, he has 
the right to apply to a Court of Chancery for a foreclosure, and to quiet his title, 
as a Court of Chancery always looks with suspicion upon such transactions. 'To 
such a bill, the administrator, if the estate has been declared insolvent, is a ne- 

cessary party, to enable him to show, if he can, that the equity of redemption has 
been purchased at too low a rate, ora fraud in the sale. Heirs and adm’r of 
Hitchcock v. The United States Bank of Pennsylvania, 388. 

17. A sheriff against whom a judgment is rendered for failing to make a return 
upon an execution, cannot have relief in Chancery, upon the ground alone that 
the defendant in execution was insolvent. Chandler v. Crawford, 507. 

18. A plaintiffin execution having obtained a judgment against a sheriff, for failing 
to return the execution, the latter, may in equity, set off a debt due him from the 
former, he being insolvent, and the debt not being a legal set off, on the motion 
against the sheriff. Jb. 

19. When all the indorsers on the bill have indorsed it for the accommodation of 
the acceptor, and he executes a deed of trust for the indemnity of the two last 
indorsers, the first indorser is not entitled to enjoin the collection of the bill against 
them on the ground that they refuse to sell the trust property and apply it to the 
bill. He can only be subrogated upon paying the bill. Dunlap v. Clements, et 
al. 539. 

20. Where the creditors of a vendor, levy executions on the property in the hands 
of the vendee, Chancery will not interpose at the instance of the latter, as he has 
an adequate remedy at law, by a trial of the right under the statute, or by an ac~ 
tion for the trespass. Gunn v. Harrison, 585. 

21. In general, a bill of peace cannot be sustained, until the complainant has ascer- 
tained his right.atlaw. Jb. 

22. A Court of Chancery will not interfere, and prevent the creditors of a vendor 
from pursuing the property in the hands of the vendee, because the vendor has 
other property in his handssufficient to satisfy their debts, which by his contract, 
he should have delivered to his vendee. Ib. 
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23. A Court of Chancery will not repudiate a bill to enjoin a judgment, because the 
record of the cause at law discovers an error, for which the judgment is reversi. 
ble, although the case is one, of which independent of this ground, the jurisdic- 

* tion of equity is unquestioned. Reynolds v. T. & W. Dothard, et al. 664, 

24. One whose name has been forged as a surety, to a bond for an appeal, on which 
(by statute) a judgment has been rendered without notice, may go into equity and 
enjoin the execution, upon the ground that the use of his name was unauthor- 
ized. Ib. 

25. A Cuurt of Equity may relieve against the fraudulent silence of the vendor, by 
which the vendee, tailed to ubtain a portion of the laud he suppused he was buy. 
ing, and the vendor was selling. dvore, et als. v. Clay, 742. 

26. M. offered tor sale, to C., his tract of land, lying in Astiburn Cove, containing 

abvut nine huudred and eighty-two acres, at $5,UUU, and a day was appuinted 
for itsexamination. C. accordingly went, and distrusung M. procured one of 
the neighburs to show him the lands. ‘The next day the parties met to close the 
contract, and upon C. putting duwn the different parcels, amounting to nine 
hundred and twenty acres, remarked to M. that there was notas much land as 
he had represented—to which M. replied, by asking Lim 11 it was not worth what 
he askew tur it: JZeld, that as it was satisiacturily shown, by the circumstances, 
and by the proof, that uu. knew that C. had emitted a portion of the tract he sup. 
posed he was buying, his omissiun to disclose the fact was a fraudulent conceal. 
ment, and that a Court of Equity would relieve against it. Lb. 
. Where one purchases land and pays the purciuse muney, and is afterwards 
held to be a purchaser with notice of a prior purchase, a Court oi Chancery is not 
compelled to decree the purchase muuey unpaid, tv the vendur, and the rents 
and profits to the vendee, but may decree that these sums shall pro tanto extin- 
guish each other, and put an end to the liugauon, by decreeing also as between 
the defendants. Jb. 

28. When the allegations of a bill leave it uncertain whether a mortgage, sought to 
be fureclosed, was executed by two of the defendants, or by one of them only, 
and the evidence in the cause does not remuve the uncertainty. the objection is 
available on error, although no demurrer for this cause is interposed: but a re- 
versal for such a cause carries no costs. JJcGowan, etal. v. The Branch Bank 
at Mobile, 823. 

29. A power of sale given by the mortgage, does not divest a Court of Equity of ju- 
risdiction to decree a sale. Ib. 

30. Where a Court of law in whicha party has instituted an action, upon the alle. 
gation that a suit pending in equity is for the same identical cause, makes an 
order that he elect, whether he will proceed at law, or ia Chancery; such order 
will not be conclusive of the case in Chancery, but the Chancellor will be free to 
exercise his own judgment upon the motion to elect: and this, although a forced 
election shall have been made and entered of record atlaw. The Planters and 
Merchants’ Bank of Mobile v. Walker, et al. 926. 

31. The bill alledged that several conveyances were made by the defendants to a 
judgment at law, of all their visible property, that several of these conveyances 
were fraudulent in their inception, that others were either conceived in fraud, 
or held up with the view of delaying or defeating the creditors of the grantor : 
Held, that these allegations were sufficient to give to a Court of equity jurisdic- 
tion of the cause. /b. 
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32. Where executions are levied on property, which the defendant in execution 
had sold and mortgaged, the plaintiff may notwithstanding go into equity in or- 
der to vacate the conveyances in toto; the only effect of the levies on the reme- 
dy in Chancery, would be, upon the interposition of a claim of property, to com- 
pel the plaintiff to elect (if the matters in controversy were identical,) whether 
the suit should be prosecuted at law, or inequity. Jb. ™ 

33. Although it may be necessary to entitle a judgment creditor to come into equitY 
to subject the equitable estate of his debtor, that he should have pursued his legal 
remedies to every available extent, without being able to obtain satisfaction ; 
yet he may file his bill, upon the assumption that the defendants in execution 
have made several gratuitous or voluntary transfers of property, with the intent 
to delay, hinder or defraud creditors: or where, admitting the conveyances 
were made to secure debts which have since been paid, they are now held up 
to enable the grantor to defraud his creditors. Jb. 

See Deeds of Trust, 11. 

See Dower, 4. 

See Mortgagor and Mortgagee, 5. 

See Orphans’ Court, 6, 13. 

See Penalty, 1. 

See Practice in Chancery, 1, 2, 3, 4, 5, 6, 23. 
See Trust and Trustee, 4. 

See Vendor and Vendee, 6, 11. 


COMMISSION MERCHANTS AND FACTORS. 


1. When in the absence of any special authority for that purpose, the cotton of a 
planter, is sold by his factor, in connection with that of others at a round price, 
the planter is entitled to the price it actually sold fur, unless a usage of trade ex. 
ists, authurizing sales to be so made, and the cotton of each planter to be scaled 
according to its relative value. Whether such a usage is valid—Quere? Austill 
& Marshall vy. Crawford, 335. 

2. Proof **ihatit was very common in the trade, but that a few factors in Mobile 
would not do so,” is nut proof of a usage of trade. Jb. 

3. A factor having sold the cotton of his principal, contrary to instructions, and bes 
ing directed to ship to Liverpool, concealed the fact of the sale from his princi. 
pal, and procured uther cotton of a similar quality, which he shipped in the name 
of his principal, to Liverpool, where it was sold, and the net proceeds received by 
the planter: Held, that he was entitled to recover the difference between the 
price in Liverpoul, and the price his cotton was actually sold atin Mobile. Jb. 

4, When a factor disubeys instructions, he is responsible to his principal for the 
loss actually sustained thereby. When therefore a factor is directed not to sell 
unless he obtains a certain price, and he notwithstanding sells fur a less price, the 
measure of damages is not the price thus affixed to the article by the principal, 
but the price at which it might have been sold during the season. 6. 

5. If a factor without instructions ships the cotton of his principal, he is responsible 
for any loss occasioned thereby, unless the principal on being informed of the 
shipment ratifies the act. Jh. 


See Contract, 5. 
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CONDITIONAL SALE. 


1. A bill of sale, with a defeasance, that if the purchase money is repaid ata stipu- 
lated time, the slave will be delivered, is on its face a conditional sale and nota 
mortgage. Liland, adm’r, v. Radford, 724. 


See Mortgagor and Mortgagee, 8, 9. 


CONGRESS, ACTS OF. 


1. A grant may be made by a Jaw, as well as by a patent pursuant to a law; and 
a confirmation by a law, is as fully to all intents and purposes a grant, as if it 
contained in terms a grant de novo. Hallett and Walker et al. v. Doe ex dem. 
Hunt, et al. 882. 


See Land Titles South of Latitude 31—-1, 2, 3, 4, 5, 6, 7. 
CONFLICT OF LAWS. 


1. A note payable at the Western Bank of Georgia, is indorsed in Alabama ; the 
indorsement is governed by the laws of Alabama, although the note and indorse- 
ment were made with the intention that it should be negotiated in Georgia, and 
with a view to be performed there. Lowry’s adm’rs v. The Western Bank of 
Georgia, 120. . 

2. Henry Hitchcock, a resident of Mobile, indebted to the Pennsylvania Bank of 
the United States, went to Philadelphia, and whilst there, proposed to the direc 
tory of the Bank, to advance him a further sum of money in Mobile; agreeing, 
upon that condition, to execute his bonds payable by four yearly instalments, 
for the entire debt, with interest, at eight per cent. per annum, payable in the 
city of New York; and also upon the receipt of the money, to execute a mort- 
gage to secure the entire debt upon real estate in Alabama. The Bank acceded 
to the proposition, and appointed an agent to execute iton their part. The con- 
tract was executed by both parties; the Bank delivering the money, and Mr. H. 
executing his bond and mortgage in Mobile: Held,—First—that the proposition 
made in Philadelphia was not the contract of the parties, but a proposal to make 
a future contract, which was afterwards exccuted in Mobile, and which must be 
considered as the place of the contract. 

Second—that as no intention appeared to violate or evade the usury law of 
New York, the contract, though the money was payable there, was not void, 
notwithstanding, by the law of that State, all contracts for the payment of mo- 
ney, reserving a higher rate of interest than seven per cent. per annum, were 
declared invalid. 

Third—that the mortgage given to secure the payment of the debt, could be 
foreclosed in Alabama. Heirs and adm’r of Hitchcock v. The U. S. Bank of 
Penn. 386. 

3. A foreign corporation, exercising one of its corporate functions by the comity of 
this State, within its limits, must conform itself to our laws. A prohibition in 
the charter, that it shall not, within the State of its creation, take more than six 
per cent. per annum, on its loans or discounts, does not follow it into a foreign 
State, by whose comity it is permitted to make contracts, Jb. 387. 


See Executors and Administrators, 13, 14, 15, 16. 
CONSIDERATION. 


1, Where the vendor of property receives from the vendee a promissory note (in- 
dorsed by the latter) for an amount larger than the purchase money, and gives 
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CONSIDER ATION—(conTINnvED.) 


his own note payable at a day certain for the excess, to entitle the vendor to in- 
sist upon the want of consideration when sued on his note, it is not necessary, 
that he should release the vendee from his indorsement to a corresponding ex- 
tent; if the defence is successful the plaintiff may claim a deduction from his 
liability as indorser. Nor will the pendency of a suit, by the vendor (as indor- 
see) against his indorser, in any manner prejudice the defence ; such an action 
may be maintained to recover the price of the property sold. Litchfield v. Allen 
§ Falconer, 779. 

. One person entered into a contract with another, by which he was to receive 
his promissory note without surety, and the note was made and received; after. 
wards the payee called upon the maker for a surety, who accordingly took the 
note, had it subscribed by a third person, and returned it to the payee: Held, 
that as there was no new consideration as between the payee and principal, and 
none whatever, as it respects the former and the surety, the undertaking of the 
latter could not be enforced. Jackson’s Adm’r vy. Jackson and another, 791. 

. Under the pleas of failure and want of consideration, the defendant may prove, 
that a note sued upon, though absolute in its terms, was given as an indemnity 
to the plaintiff, against loss as surety, as it is merely proving, upon what conside. 
ration the note was given. Laroque ¢& Hatch v. Russell, 798. 

When a note made upon a gaming consideration, is transferred in payment of 

a debt, an action may be maintained upon the consideration of the original debt, 
without proof of any diligence to recover the amount of the note from the maker. 
Lake v. Gilchrist, 955. 

. When the note of an insolvent man is passed off in the payment of a debt, and 
the insolvency is artfully concealed, by any stratagem, or unfair practice, an ac- 
tion may be maintained upon the original consideration. J. 


See Principal and Surety 3. 





CONTRACT. 


1. A director of the Branch Bank at Mobile receiving the compensation provi- 
ded by law as such director, cannot make a contract with the board for com- 
pensation for extra services, whilst he continues a member of the board of 
directors. Branch Bank at Mobile v. Collins, 95. 


2. Where work was done by other mechanics for the Bank, under the superine 
tendance of one of the board of directors, the board might lawfully direct the 
compensation to be paid to him for the use of those doing the work. Jb. 

3. An agreement by the vendee of slaves to return them and pay such sum of mo- 
ney on demand as is equivalent to their depreciation, forms a sufficient conside- 
ration for the rescission of thesale. Lightfoot et al. v. Strahan, 444, 


4. Where upon an agreement to rescind a sale, it was incumbent on the vendee to 
do the first act in order to consummate the rescission, if he has omitted to do any 
thing, he cannot resist the payment of the purchase money by setting up the 
agreement. Jb. 

5. When a father directs the proceeds of certain bales of cotton to be applied by his 
factor in payment of a specific debt of his son, he is warranted in countermand. 
ing the directiou, at any time before the factor has thus appropriated the money, 
or entered into an engagement with the creditor, who is the object of the remit- 
tance, to hold it for his use. Walton v. Tims, Bigelow & Caldwell, 470. 
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6. It seems that when two workmen agree with a third’person to build a dam and 
mills, the mills to be built by one, and the dam by the other, and the whole work 
to be paid for out of the profits of the mills for one year, no action between the 
workmen can be brought on this contract for a failure or violation of it. Mahoney 
v. Chandlers, 732. 

. Where an overseer employed at a stipulated sum per annum, is sick a part of 
the year, so as to unfit him for active duty, but he is permitted to remain in the 
service of his employer up to the end of the year he is entitled to a pro rata 
compensation. Ifthe defendant has been injured by the imperfect performance 
of the overseer’s undertaking, the damages may be recouped, so as to compen- 
sate the injury. Hunter v. Waldron, 753. 

8. A promise to pay a sum of money, at a specified time, ‘“‘ which may be dis- 
charged in good leather” at a specified price, is a conditional contract, but be- 
comes absolute, if the payee does not give notice of his intention to pay in leath. 
er. Plowman & McLane v. Riddle, 775. 

9. Where there is a contract to pay a gross sum for tuition of pupils, and they are 
taken from the school before the expiration of the term, w'thout any fault of the 
teacher, or the occurrence of some act rescinding the contract, he is entitled to 
recover the whole sum stipulated. Sprague and Wife y. Morgan and Wife 
952. 

See Deeds and Bonds, 2. 


CORPORATIONS AND STOCKHOLDERS. 


1. The debtor of a corporation may be garnisheed by a creditor of the corporation 


under the general law of garnishment ; but no proceeding can be had under the 
act of 1841, to subject the debts of stockholders for stock due the company, on 
process of garnishment, issuing previous to the passage of that act. De Mony, 
Garnishee, v. Johnston, 51. ' 

2. In the absence of authority conferred by the charter, by-laws, &c., the president 
of the directory of a banking corporation, cannot use its cash, or credits, &c., 
for the purpose of settling the demands of its creditors, &c.: and the seal of the 
corporation cannot impart validfty to an unauthorized transfer by its president. 
Gibson, et al. v. Goldthwaite, 282. 

3. An assignment made under the resolution of the directory of a banking eorpora- 
tion, for a purpose within the scope of their powers is prima facie valid. Tb. 

4. A foreign corporation, exercising one of its corporate functions by the comity of 
this State, within its limits, must conform its2lf to our laws. A prohibition in 
the charter, 'hat it shall not, within the State of its creation, take more than six 
per cent. per annum, on its loans or discounts, does not follow it into a foreign 
State, by whose comity it is permitted to make contracts. Heirs and Adm’r of 
Hitchcock v. U. 8. Bank of Penn. 387. 

5. The requisition in the charter of the Selma and Tennessee Rail Road Company, 
that “ five dollars in cash shall be paid on each share, at the time of subscrib- 
ing,” is not a condition precedent to becoming a **subseriber” in the company: 
And if instead of exacting the money, the commissioners appointed to receive 
the subscriptions, take a promissory note for the amount, from a subscriber, he 
cannot after the company is organized. object that he is not a member of the cor- 
poration. ‘he amount may therefore be recovered of him, in an action of as- 
sumpsit, by the corporation. Selma and Tennessee Rail Road Company v. Roun- 
tree, 670. 





COSTS. 


See Abatement, 2. 
See Executors and Administrators, 1. 


COURT, CHARGE OF. 


1, Where the Court charged the jury, that a power of attorney, before them, con- 
ferred the authority to execute the note on which the suit was brought, unless the 
same was revoked, which they were to ascertain from the evidence before them, 
the charge is not objectionable, as referring to the jury the decision of the legal 
question, viz: what amounts to a revocation? Knapp v. McBride & Norman, 
20. 

2. The neglect or omission of the judge to instruct the jury on some material 
point, though it might sometimes furnish just grounds for a new trial, will not 
warrant a reversal of the judgment. Jb. 

3, Evidence being given of a former possession of land by a defendant in execu- 
tion, accompanied by acts of ownership; and proper evidence being shown of 
the sale and conveyance of all his right, under a sale by the marshal of the 
United States, by virtue of a judgment and execution, it is not an assumption of 
a fact for the Court to charge the jury, that his possession and improvements 
vested in him such a legal title, as to enable him to maintain ejectment against 
one ousting him. Badger v. Lyon, 564. 

4, When the charge excepted to is affirmative, and given by the Court of its own 
motion or at the instance of the other party, it is unnecessary to set out the evi- 
dence on which the charge is founded. Kirksey v. Jones, 623. 

5. Where a claimant makes title to a slave through a deed, it should, if proved, be 
left to a jury, although the title of the other party may have been complete by 
adverse, or other possession, or because the deed itself is inoperative, by the 
omission to record it. ‘These are matters of instruction to the jury, not of ex- 
clusion from it. Carters’ v. Mannings & Jackson, 851. 

COURT, CIRCUIT. 

1, After a Circuit Court has disposed of the business before it, it need not continue 
its session until the expiration of the term as limited by law, although a jury may 
be deliberating upon their verdict in a criminal prosecution for a capital offence ; 
in such case the Court is only bound to afford a reasonable time for the jury to 
agree upon a verdict; and if the record does not show the reverse, it will be in- 
tended that the session continued thus long. The State ex rel. Battle, 259. 

COURT OF ROADS AND REVENUE. 

1. Whena transcript from the Commissioners’ Court discloses that the Court had 
jurisdiction over the subject, the time when it held its session cannot be inquired 
into collaterally. Lewis, et al. v. The Intendant and Town Council of 
Gainesville, 85. 

2. If the Commissioners’ Court meets at the prover time, it may adjourn to any 
day before the commencement of the next term, and is not required to adjourn 
from day to day until that time. Jb. 

COVENANT. 

1. In an action of covenant upon a general warranty, the averment that at the 
sealing and delivery of the deed, one N. had the lawful title, freehold and pos- 
session, of the land warrented, and still continues so to have, by reason whereof 

123 
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COVENANT—(contTINvED.) 


the grantee is, and always has been, unable to recover the possession, shows a 
sufficient breach of the covenant, and is equivalent to the assertion of a legal 
ouster. Banks § Ready, Executors of Sims v. Whitehead, 83. 

2. Semble—The plaintiff may recover in an action upon the covenant of warranty, 
though he voluntarily yielded to a dispossession, provided, the title to which he 
yielded was a good title, and paramount,to that of the warrantor. Dupuy v. 
Roebuck, 484. 


CRIMINAL CASES, AND PROCEEDINGS, 'IN. 


1, Under an indictment for selling to a slave, without the consent of his master, 
one yard of cotton cloth, it is not necessary that the evidence should prove that 
the cloth sold was of cotton. The State v. Newman g Levie, 69. 

2. In every criminal case, the defendant’s guilt must be made out by evidence of a 
conclusive nature and tendency, and must exclude any reasonable supposition 
of innocence. Ib. 

3. After a Circuit Court has disposed of the business before it, it need not contin. 
ue its session until the expiration of the term is limited by law, although a jury 
may be deliberating upon their verdict in a criminal prosecution for a capital of. 
fence ; in such case the Court is only bound to afford a reasonable time for the 
jury to agree upon a verdict; and if the record does not show the reverse, it will 
be intended that the session continued thus long. The State, ex rel. Battle, 
259. 

4. Where a prisoner will not appear in Court to hear the verdict which the jury 
announce themselves ready to render, the Court may order a mistrial; and a di- 
rection to them to erase their verdict, as it bas no other effect than the mistrial 
itself, cannot prejudice the prisoner ; and consequently he can claim no advan. 
tage of it. Jb. 

5, Upon an indictment for a felony, the solicitor announced the State ready for trial, 
when the accused answered that they were also ready, no objection being made 
to the jury, the indictment was read to them, and the trial proceeded to its close ; 
the judgment entry recited, that the prisoners were arraigned, pleaded not guil- 
ty, &c.: Held, that the refusal of the primary Court to strike owt, on motion of 
the accused, so much of the entry as affirmed the arraignment and plea pleaded, 
was not an error; and that such a neglect in pleading was inferable, as author- 
ized the Court under the ninth section of the eleventh chapter of the “ Penal 
Code,” to cause the plea to be entered. Fernandez and White v. The State, 

* SIL F 

6. When the State demurs to the defendant’s plea of autrefois convict, to an in- 
dictment for a capital felony, and the demurrer is overruled, this does not enti- 
tle the defendant to be discharged ; nor is it irregular in such a case to permit 
the State torejon. The State v. Nelson, 610. 

7. In an indictment for a capital felony the State and the defendant both announc- 
ed themselves ready for trial; an issue was formed on the plea of the general 
issue, and a jury sworn andimpanneled. There was also a demurrer to a plea 
of autrefois convict, which being overruled, the State was permitted to reply; 
the defendant rejoined and-the State demurred. After this, the defendant was 
permitted to take issue on the replication, and to withdraw his rejoinder. At 


this stage of the proceedings the State was permitted to continue for want of 
testimony, relating to the issue Jast joined. The defendant objected, but the jury 
was discharged and dispersed. At the next term, the defendant was convicted ; 
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CRIMINAL CASES, AND PROCEEDINGS IN—(conrinvep.) 
and moved these matters in arrest of judgment: Held, first—that an issue form- 
ed on a plea of autrefois convict, cannot be regularly submitted to the jury with 
the issue upon the plea of not guilty, but that the issues should be tried separately. 
Second—that the impanneling of the jury upon the plea of the general issue 
previous to disposing of the plea in bar, was an irregularity which could be ob- 
viated only by discharging the jury. Jb. 

8. That such discharge under the circumstances of the case, was not equivalent 
to an acquittal, nor entitled the defendant to his discharge. Jb. 

9, In an indictment for malicious mischief in killing a domestic animal, the name 
of the owner should be disclosed, or it should at least be stated that the animal 
was the property of some ene, though the name was unknown; if there was 
no known proprietor, the killing will not constitute malicious mischief. The 
State v. Pierce, 728. 


See Trespass, 1. 
DAMAGES. 


1. The measure of damages in an action against a notary for failing to give no- 
tice of the dishonor of paper according to his undertaking, must be graduated 
by the injury sustained by the neglect; in estimating which, the solveney of 
the party to whom the notice was given, is an important element. The Bank 
of Mobile vy. Marston, 108. 

2. In detinue for a cow and calf and fourteen hogs, it is not error, if the jury as- 
sess an aggregate sum as the value of the cow and calf, and another sum as the 
value of the hogs. JZaynes v. Crutchfield, 189. 

3. In the case of a battery of a slave, the jury may give vindictive damages, and 

are not confined to the actual loss sustained by the master. Wheat v. Croom, 

349. . 

4. Where atitle to slaves is dependant upon the default of the grantor in not pay< 
ing a specified debt, if there is a default, the extent of it isan immaterial inquiry. 
Bell v. Pharr, et al. 807. 

See Attachment, 3, 4. 
See Attorney at Law, 1, 2. 


See Contract, 7. 


DEBT. 

1. Debt is a proper form of action on an instrument, under seal, whenever a pe- 
cuniary demand, which can readily be reduced to a certainty, is sought ta be 
recovered. The Wetumpka and Coosa Rail Road Company v. Hill & Lock- 
ett, 772. 

DEBTOR ANDCREDITOR, 

1. A man in failing circumstances may prefer one creditor to all cthers, if there 
be no opposing liens upon his property; and a grantee who is influenced by 
honest purposes cannot be prejudiced by the mala fides of his grantor. Stover 
v. Herrington, et al, 143. 

2, Where a title to slaves is dependant upon the default of the grantor in not pay- 
ing a specified debt, if there is a default, the extent of it is an immaterial inquiry. 
Bell v. Pharr, et al. 807. 

See Billsof Exchange and Promissory Notes, 9. 


See Trust and Trustee, 3. 





980 INDEX. 





DEEDS AND BONDS. 


1. The condition of a writ of error bond recited, that “ that the above bound S. C., 
hath applied for and obtained a writ of error in a certain suit heretofore pending 
and determined in the County Court of Perry,in which the said S. C. is plaintiff 
in error, and the said W. J. is defendant in error, in a plea of trespass on the 
case, returnable to the next term of the Supreme Court at T. on the first Mon. 
day of June, 1844. Now, if the said S. C. shall prosecute his writ of error to 
effect, and pay and satisfy the judgment which shall be rendered in the said cause 
by the Supreme Court, then this obligation to be void; otherwise to be, and re. 
main in full force and effect.” The statute requires that the bond shall be * con. 
ditional for prosecuting the writ of error to effect, and to pay and satisfy the 
judgment which shall be rendered in the said case by the Supreme Court :” Held, 
that the condition of the bond sufficiently conformed to the act, and that the 
generality of the recital which preceded it, did not affect the bond as a statute 
obligation. Weissinger §- Crook, ex parte, 710. 


2. When articles of agreement under seal purport to be between the defendants of 
the first part, and the plaintiff of the second part, the non execution of the in- 
strument by the plaintiff. will not prevent the defendants from being held liable. 
The Wetumpka and Coosa Rail Road Company v. Hill §- Lockett, 772. 


See Appeal and Certiorari, 4. 


DEEDS PROBATE, OR REGISTRATION OF. 

1. The deputy clerk may take the probate of a deed in the absence of his princi- 
pal. Kemp &§ Buckey v. Porter, 133. 

2. The consent of a beneficiary of a trust deed will not be presumed, where the 
deed postpones the payment of the secured debt, beyond the time when it fell 
due by the contract of the parties. Ib, 


DEEDS OF TRUST. 

1, Where the sale of property which had been conveyed by deed of trust, was, un- 
der the powers conferred, expedited, (with the assent of the grantor,) so as to 
prevent the interference of some of his creditors, who were prosecuting their 
claims to judgment; the grantor when sued by the purchaser at the trust sale 
for property sold, cannot for that cause defeat a recovery, Haynes y. Crutch- 

field, 189. 

2. No inference of fraud arises upon a deed of trust, conveying property for a debt- 
or as an indemnity to his sureties, from the circumstance that the property is to 
remain in the trustee’s possession, until he may choose to sell, or be required to 
do so, by the beneficiaries of the deed. Dubose v. Dubose, 235. 

3. Any execution creditor, independent of the statute right of payment, may com- 
pel creditors secured by mortgage or deed of trust, to close the trust by sale, and 
distribute the surplus, if any, will be the probable result of a sale ; and, without 
such probability, upon indemnifying the other party against the costs of suit and 
sale. Jb, 

4. A discretion given to a trustee, who is also the surety of the grantor, and for 
whose indemnity a trust is created, to pay first either of two debts, for both of 
which he is liable as surety, warrants no inference of a fraudulent intention 
1b. 

5. A direction in a deed of trust, which does not appear to have been made by an 
insolvent debtor, or one in failing circumstances, that the land conveyed by him 
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DEEDS OF TRUST—(continvep.) 
shall, until its sale under the trust,’ be cultivated by the slaves conveyed, and such 
others as the trustee may procure, does not make the deed fraudulent as against 
a creditor subsequently suing out execution. Ib. 

6. A voluntary conveyance by a debtor to a trustee of lands and personal property 
for the purpose of securing the payment of debts, some of which are past due, 
and others are running to maturity—fixing a distant day after the maturity of the 
youngest debt—and providing, that until then the debtor shal] continue in the 
possession and use of the property, applying the profits to the payment of the 
debts, is not materially different from a mortgage executed under the same state 
of facts; and when it does not appear by the deed that the debtor is in failing 
circumstances, the stipulation that he may remain in possession and use of the 
property, does not per se make the deed void. Llmes y. Sutherland, 262. 

7. Neither is such a conveyance void per se from the circumstance, that the per- 
ishable articles are conveyed by it with a reservation of a use to the debtor until 
the time fixed by the deed as the lawday. Such a stipulation is good between 
the parties, though it is possible it may have no effect against an attaching cred- 
itor. Ibid, 263. 

8. Such a deed however is invalid to pass the title to the trustee until it is assented 
to by the creditors whose debts are intended to be secured by it. Until suca as- 
sent, the deed operates only as the conveyance of a power which is revocable 
by the debtor ; and the same eflect is produced by the levy of an execution. Ib, 

9. One, unembarrassed, may make what disposition he pleases of his property ; 
therefore a deed of trust, or mortgage, which does not show upon ‘its face that 
it was made in contemplation of insolvency, or that there are other creditors 
who may be prejudiced by it, cannot be considered fraudulent per se. A. Pope 
g§ Son, et als. vy. Wilson, et als, 690. 

10. To justify a Court in inferring that a deed was made with fraudulent inten- 
tions, where no fraud in fact is proved, two things at least must concur—there 
must be creditors known to the parties who may by the provisions of the deed 
be delayed, or hindered, in the collection of their debts, and the necessary con- 
sequence of the deed, must be, to produce such delay, or hinderance, 10, 

11. When a deed of trust, fairly made, becomes, by subsequent events, oppressive, 
or injurious, to other creditors, although such a condition of things would not 
affect the deed, which was valid at its inception, yet a Court of Chancery would 
direct the trust to be executed immediately, and afier satisfying the purposes of 
the trust, pay over the residue to the other creditors. 6. 

12. A deed conveying a plantation, &c., to trustees, for the benefit of certain cred- 
itors of the grantor, is not void merely because it provides that the trustees may, 
if they think proper, permit the grxntor to reside upon the plantation, and have 
the management thereof, under the supervisions of the trustees, until the grow- 
ing cropis sold. Planters and Merchants’ Bank v. Clarke, 765. 


13. A deed conveyed in trust all the estate of a debtor, consisting of * lands, slaves, 


carriage, wagon, cart, mules, horses, hogs, cattle, all plantation and farming uten- 
sils, with the crop of corn, cotton and grain, growing on the plantation ;” and 
provided, that the property thus conveyed should not be sold, until the estate of 
the sureties and indorsers intended to be secured, were levied on by executions 
on judgment obtained against them: /Zeld, that the deed was not obnoxious to 
the objection of being made to “ delay, hinder or defraud creditors.” 16. 
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DEEDS OF TRUST—(continvep.) 


14. A deed of assignment made by a debtor, to secure certain persons as his sure- 
ties is not void, because the condition is imposed that they shall have no remedy 
by sale, under its terms, until they have first paid the security debt. Tarver y. 
Roffe, 873. 

15. Nor is such a deed void on account of an imperfect description of some of the 
chattels conveyed by it, though it may be doubtful how fara creditor will be af. 
fected by such a description, when he seeks to condemn the property imperfectly 
described. Jb. . 

16. Where a legal effect can be given to a deed, and property is not placed be« 
yond the reach of a creditor, it is not void per se. 1b. 


See Fraud, 9. 
DEMURRER. 


1, Semble—the plaintiff cannot object on general demurrer that a plea is argumen- 
tative, or that it amounts to the general issue ; according to the English practice 
he should demur specially. Rake’s Adm’r v. Pope, 162. 


See Practice at Law, 4. 


DEMURRER TO EVIDENCE. 


1. Quere—If the defendant demurs to the evidence adduced by the plaintiff, and 
the jury notwithstanding return a verdict, and such judgment was rendered as 
would have been proper on the demurrer, is the failure to withdraw the cause 
from the jury available on error? Carlisle vy Davis, 42. 

2. Where the defendant pleads two pleas, each of which tolerates the admission of 
the same evidence, if a demurrer is improperly sustained to one, the judgment 
wiil not be reversed on error, because the error could not possibly work an injury. 
Rake’s Admr’s. v. Pope, 162. 


DEPOSITIONS. 

1. A party to asuit may be the bearer of a deposition taken at his own instance, 
from the commissioner to the clerk of the Court, where the cause is pending, 
and make the usual declaration that he delivered it in the same condition in 
which he received it. Logan v. Hodge’s adm’r, 66. 

2. An abortive attempt to take the deposition of a non-resident, in whose posses- 
sion a deed was last known to be, is equivalent to a demand of the deed. Beall 
v. Dearing, 124. 

3. It is no objection to a deposition that the interrogatories are prolix, multifarious, 
and double, but if the record is thereby unnecessarily encumbered, the offending 
party may be taxed with the costs thereby unnecessarily incurred. Borland v. 
Walker and others, 269. 

4. An objection to an entire interrogatory, when part of it was proper, should be 
overruled. Jb. 

5. The deposition of a witness should not be excluded, merely because he has 
omitted to answer one of the questiuns propounded, which was prima facie im- 
pertinent, and the direct answer to which could not benefit the party by whom 
it was proposed. Gibson, et al. v. Goldthwaite, 282. 

6. Where the return of the commissioner states the deposition of a witness to have 
been taken by virtue of the commission, it is sufficient to authorize the reading of 
the deposition, although a certain place is named in the commission where the 
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DEPOSITIONS—(continvep.) 
witness is to be examined, and the return issilent as to place. In order to sup. 
press the deposition, an affidavit is necessary that the party attended at the par- 
ticular place. Comstock, et al. v. Meek - Co. 528. 

7. Under the law authorizing the testimony of parties to the suit to be taken, the 
testimony of one living out of the State, may be taken, by a commission issuing 
by order of the Court. Huggins v. Carter §- Heathman, 630. 

8. Notice to the attorney of record is sufficient. Jb. 

9. When, upon the taking of 2 deposition, 2 witness is examined in chief upon 
matter not admissible in evidence, the opposite party may conditionally cross. 
examine the witness upon the same subject, and if the examination in chiet is 
rejected, the cross examination will share the same fate. The cross examina- 
tion asto other matters would be admissible. Olds v. Powell, 652, 

10, When a commission to take a deposition does not contain the time and place 
at which it is to be taken, but the commissioner sends enclosed with the deposi« 
tion, a written notice, which does set forth the time and place, and which is at. 
tached to the deposition ; if he certifies, that pursuant to, or by authority derived 
from, the enclosed commission, he took the deposition, it will be evidence prima 
facie, that the deposition was taken pursuant to the notice. Jb, 

11, If there is reason to believe that one paper has been substituted for another, in 
a deposition, the proper motion is to suppress the deposition, Carters v. Man- 
nings &§ Jackson, 851. 

12. When the deposition of a witness is taken to prove the contents of a deed, itis 
not necessary to give notice to produce the deed, when the deposition is taken, 
but such notice must be given, before the deposition can be read upon the trial. 
Hemphill v. Townsend, 853. : 

13. Although a witness in answering an interrogatory, under the law authorizing 
parties to be examined, may state any thing which relates to the immediate sub- 

ject, upon which he is called on to answer, and his response must be taken en- 
tire, or not at all, yet his answer to a distinct matter from that inquired of, is not 
evidence for him. Lake v. Gilchrist, 955. 
See Evidence, 31. 
See Practice in Chancery, 25, 26. 

DETINUE. 

1, Where detinue is brought for the recovery of several articles, it is not necessary 
that the value of each should be separateiy stated in the declaration, but gene. 
rally the jury should sever the value of each by their verdict. Haynes v. 
Crutchfield, 189. 

2. The omission of a purchaser of property at a public sale to take possession 
thereof, will not prevent him from maintaining detinue against the former owner: 
actual possession by tbe plaintiff, not being essential to the maintenance of the 
action. Jb. 

3. In detinue for a cow and calf and fourteen hogs, it is not error, if the jury as- 
sess an_ aggregate sum as the value of the cow and calf, and another sum as the 
value of the hogs. Jb. 

4. In an action of detinue for slaves, the omission to ascertain the value of each 
slave by the verdict of the jury, is an error affecting the judgment, although the 
defect of the verdict is in valuing a mother and children, or children of the same 
moiher together. ell v. Pharr, et al. 807. 
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DETINUE—(continvep.) 

5. There seems to be no reason why a recovery may not be had in an. action of 
detinue, for a slave who dies pending the suit. Jb. 

6. Actions of detinue involve the title to the chattel, at the commencement of the 
suit, aud the writis a sufficient demand. Jb. 


See Amendment, 4. 
See Pleading, 8. 


DOWER. 

1. One, not a party to a proceeding in the County Court upon a petition for the 
admeasurement of dower, cannot prosecute a writ of error to this Court, to re. 
verse the judgment. Earle v. Juzan, 474. 

2. A tenant in dower, in this State, has the right to change woodland into arable, 
if the proportion of woodland is such, that a prudent farmer would consider -it best 
to reduce a portion of it to cultivation ; and the general criterion by which to de. 
termine whether waste has been committed, is where lasting damage has been 
done to the inheritance, or its value depreciated. Alexander, et al. v. Fisher, 
514. 

. Such a tenant, however, has not the right at pleasure, to cut down or otherwise 
injure the growing timber, although she is entitled to what is necessary for fire. 
wood, and for the repairs of buildings and fences, on the dower lands. Jb. 

4. Quere?—If she has the right under any pretence to destroy groves of timber, or 
trees planted for shade or ornament—but when such are destroyed, Chancery 
will not decree compensation, in the absence of proof of value. Jb. 

EVIDENCE. 

1. Semble—Where the defendant denies by plea, regularly pleaded, that he made 
the note on which the actien is founded, the plaintiff may read the note to the 
jury, if he show prima facie that it was made by the defendant, or that he au- 
thorized it, or adopted it as his own; but in the inquiry before the Court, the ex- 
amination should not be extended so far as to show, that in point of law, there is 
no obligation upon the defendant. When the note has been read to the jury up- 
on the plaintiff’s proof, then the defendant may adduce his evidence. Knapp 
v. McBride § Norman, 19. 

2. So where a note purports to have been made by an attorney, the written power, 
if unexceptionable in point of law, and shown by the plaintiff to be prima facie 
genuine, should be allowed to go to the jury, in an action upon the note. Jh. 

3. Where an action is brought upon a promissory note, with an affidavit of its loss, 
if the plaintiff has it, at the trial it may be read to the jury. Carlisle v. Davis, 
42, 

4. A writing in the form of a promissory note for the payment of a sum of money, 
“in the common currency of Alabama,” is not an undertaking to pay the sum 
expressed in coin, but in bank notes, which was the common currency of the 
State when the writing was made ; consequently it is inadmissible under a de- 
claration describing it as a promissory note for the payment of a sum in numero, 
and unassisted by other proof, it will not sustain a recovery upon the common 
counts in assumpsit. Jb. 

5. It is competent for the vendor to prove knowledge in the vendee of a defect in 
the title when the contract was made, as an excuse for not making the title at the 
time stipulated. Such proof does not vary the contract of the parties, though it 
may excuse its literal performance. Beck v. Simmons & Kornegay, 71. 
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EVIDENCE—(contTinvep.) 

6. The certificate in the protest of a notary setting forth the demand and refusal of 
an inland bill, &c., and notice to the drawer and indorsers, is made evidence by 
statute, yet it is not conclusive; and it is competent for the party to shew sueh 
a state of facts, as prove that the certificate is untrue. The Bank of Mobile v. 
Marston, 108. 

7. An abortive attempt to take the deposition of a non-resident, in whose posses- 
sion a deed was last known to be, is equivalent to a demand of the deed. Beall 
v. Dearing, 124. 

8. Where a deed is of ancient date, is of such a character as would not probably 
be preserved a great length of time, as a bill of sale of slaves, and no inference 
can arise that the party improperly withholds the deed, a slight showing of dili- 
gence will be sufficient to let in the secondary evidence. Jb. 

9. A certified copy of a registered deed, which the law does not require to be re- 
corded, though not evidence of the contents of the deed, was proper to goto the 
Court, in the case of a deed thirty years old, to show prima facie, that such a 
deed once existed ; but before the jury, the party would have to prove the fact of 
the execution of the deed, as well as its contents. Jb. 


10. The execution of a lost deed must be proved before secondary evidence can be 
given of its contents, but if it be thirty years old, its due execution may be pre- 
sumed. Jb, 

Il. B. being sued upon a promissory note, pleaded non assumpsit, want of consid- 
eration, &c.; upon the trial of the cause he offered in evidence a bond executed 
by the payee, conditioned to make title to a tract of land, and proposed to show 
that the note was given for the payment of part of the purchase money, and, that 
although the condition of the bond did not recite its date truly, yet it was the same 
note, to which the condition referred : Held—that the bond should be permitted 
to go in evidence tothe jury. Bates v. Terrell, 129. 


12. Quere?—Where notice is given to a party to produce the certificate of the re- 
ceiver of the land office, showing the purchase of a tract of land, and he produ- 
ces a patent for the same land issued six years before the trial, willit be intended 
that the party has ceased to be the custodian of the certificate, so as not to au. 
thorize the admission of parol evidence of its contents. Jb. 


13. In an action upon a promissory note, which has been transferred by delivery, if 
the nominal plaintiff die, the suit progresses in the name of the real plaintiff, who 
is liable for costs; and a distributee of the estate of the deceased is a competent 
witness for the plaintiff. 6. 

14. Where the defendant relies on the adjudication of the matters in controversy 
in 2 former suit as a bar tothe action, he is not confined in his defence to proof 
by the record alone, but he may show by extrinsic proof what particular mat- 
ters were litigated between the parties, provided the matters were within the 
issue tried in that suit. Rake’s Adm’r v. Pope, 162. 

15, The admissions of a party are not evidence either of the conveyance of land, 
in another State, or that by the law of that State, judgments are a lien on lands. 
The rule is, that admissions, out of Court, will not establish deeds, records, or 
statutes. Morgan v. Patrick § Smith, 185. 

16. It is nat error to permit to be read to the jury, a note in writing addressed by 
the plaintiff to the defendant, in detinue, before the commencement of the aetion, 
requiring the latter to deliver to the bearer the chattel, for the recovery of which 

124 
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EVIDENCE—(cont1NvED.) 


suit is brought ;—such evidence may be unnecessary, but it could not prejudice 
the defendant. Haynes v. Crutchfield, 189. 

17. The post mark on a letter is not evidence per se that the letter was deposited in 
the post office on the day indicated by the date of the post mark, yet its genuine. 
ness may be proved not only by the person who marks it, but by any person who 
is in the habit of receiving letters from that office. Upon such proof being 
made, it may be left to a jury to say whether the letter on which a post mark is, 
was not in the office where the mark purports to have been made, at the time 
of its date. Crawford v. The Branch Bank at Mobile, 205. 

18. The question of personal identity is one solely for the jury, and oral evidence is 
competent to show that a plaintiffis the same person as the defendant’s princi- 
pal. Chandler, ¢c. v. Shehan, 251, 

19. The retention of possession after an absolute sale of personal: property, is evi- 
dence of fraud, though open to explanation, but is not sufficiently explained 
by proving a secret agreement between the vendor and vendee, that the latter 
should continue to control the property as the overseer of the former. Borland 
v. Walker and others, 270. 

20. In an action of trespass for biting and bruising the plaintiff’s finger, so that it 
became necessary to amputate it, it is not permissible to prove that the plaintiff 
was a man of drunken and dissipated habits, about and after the time of the al- 
ledged trespass ; so as to lay a predicate for the jury to infer, whether the loss of 
the finger did not result from a condition of the system, superinduced by intem. 
perance. Wheat v. Lowe, 311. 

21. Where one is charged with the commission of a trespass upon a slave, in such 
a manner as to require a denial, or refutation, which the party accused refuses 
to.do, but requires proof of the fact, it isin law an admission of the truth of the 
charge. Wheat v. Croom, 349. 

22. General reputation is inadmissable to prove the fact of agency. Blevins y. 
Pope & Son, 371. 

23. It is in the discretion of the primary Court to permit, or refuse, a leading ques- 
tion to be put by a party to his own witness, and cannot be revised on error. Jb. 


24. Where the action, as in trover, for the conversion of a note, charges the defend. 
ant with the possession of the instrument, the rule as it regards the preliminary 
proof, previous to giving secondary evidence of the contents, does not apply. 
Nor does it vary the case, that it comes out in proof, that the note is not then in 
possession of the defendant, but is in the possession of the maker ; in the absence 
of proof to the contrary, it wil! be presumed that he placed it there, and that itis 
still under his control. Ib. 

25. Where the fair inference from the proof offered is, that its only effect, (if any,) 
was to show that a transaction between the parties, disconnected with that be- 
fore the Court, was fraudulent, it should not be permitted to go tothe jury. Itis 
not permissible to give evidence of one fraud, that it may be inferred that the par- 
ty was guilty of another, with which he is charged. Johnston v. The Branck 
Bank at Montgomery, 379. 

26. In an action against the purchaser of lands at a sale under execution, the exe- 
cution was produced, on which was indorsed the levy and sale ; a witness was 
then introduced who testified that he acted as the deputy of the plaintiff on the 
day of sale, that he made a memorandum ona slip of paper, which described the 
land correctly, and the defendant as the purchaser for the sum of two hundred 
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EVIDENCE—(contTINveD.) 


and thirty-seven dollars: Held, that the fair inference both of reason and law, 
was, that the witness was acting as deputy at the sale of the land, and then, or 
immediately thereafter, made the memorandum. If the fact was otherwise, the 
defendant by a single inquiry could have elicited the truth from the witness, and 
cannot now be heard to alledge that the inference from his evidence is false. 
Simpson v. Pettus, 493. 

97, Evidence which is relevant to the issue, cannot be rejected by the Court, be- 
cause, unless assisted by other proef, it will not establish the point in dispute. If 
prima facie irrelevant, it may be rejected by the Court, unless the party offering 
it states its connection with other facts showing its relevancy. Cuthbert v. New- 
ell, 457. 

28. Evidence, that eighteen months before the suit, the plaintiff received from the 
defendant, accounts and claims to a much larger amount than the note sued on, 
for the purpose of collecting them, and paying the debt, relevant, because it was 
the initiatory step towards proving a paymeat. Jb. 

29. Where a slave sold by a constable is afterwards levied on by another creditor, 
and claimed by the purchaser, an amended return made by the constable during 
the trial of the claim, may be read as evidence, it being good so far as it goes. 
Savage v. Forward, 463. 

30. A voluntary bankrupt is not a competent witness for the assignee in bankrupt- 
cy, to establish a debt due the bankrupt. Cromwell g- Johnson, Adm'rs, v. 
Comegys, 498. 

31. One co-legatee cannot make herself a competent witness to increase the dis< 
tributive sum of her co-legatees, by releasing to them her interest in the legacy; 
and her deposition under such circumstances may be properly suppressed. Pow- 
ell, et al. vy. Powell, Admr’z, 582. ‘ 

32. A writing acknowledging the receipt of money of the plaintiff, and promising 
to pay it to him presently, cannot be varied by parol proof, showing that it was to 
be paid into a Bank, some twenty or thirty miles from the plaintiff’s residence. 
But ifthe defendant has paid the money into Bank by plaintiff’s direction, he 
might have shown it in his defence ; or if he had promised thus to pay it after the 
note was made, and failed, perhaps the plaintiff might show such. promise as an 
excuse for the failure to sue within six years, Owen v. Henderson, 641. 

33. When parties make a settlement of their accounts, and reduce it to writing, the 
written instrument is the highest evidence of the fact. Walker vy. Driver, 679. 

34. When a settlement of accounts is made and reduced to writing upon the back 
of another instrument, to which thesettlement refers, such reference authorizes 
the party against whom the settlement is read, to read such instrument, to eon- 
trol or explain it. Proof of the execution of the instrument, is not necessary to 
authorize the introduction of the settlement in evidence. Jb. 

35. When upon the settlement of an account, one of the parties admits certain 
judgments, which the other had obtained against a third person to be included as 
acharge against him, such person may be called to prove that no such judgments 
existed, but he cannot impeach their correctness, by proving that the debt on 
which they were founded was unjust, or never had an existence. Jb. 680. 

36. A settlement made and balance struck, is prima facie binding, until impeach- 
ed for mistake or fraud, which the party alledging must prove. Ib. 

37. ltis competent for a party relying on a stated account, to introduce the person 
who made it, to prove, that it was made upon items admitted by the parties, Ib. 





988 INDEX. 





EVIDENCE—(continvep.) 

38. {n order to let in evidence to show that a promissory note, the foundation of the 
action, has been paid, or that its consideration has failed, it is not necessary to 
identify the no’e by the positive declaration of a witness: its identity may be de. 
termined by the jury, from the description given of it, and other circumstances, 
Smith v. Armistead’s Ez’rs, 698. 

39. Where testimony is offered which is admissible in itself, though insufficient to 
warrant the jury in finding a verdict, the Court cannot assume that the party has 
no further proof to advance, and reject the evidence. 1b. 

40. The register in which a deed is recorded pursuant to statute, is but a copy, and 
cannot be read as evidence of its contents, without first accounting for the ab- 
sence of the original. Jb. 

41. Although the matter to which a writing relates may be proved entirely inde- 
pendent of it, yet ifits contents are inquired after, it must be produced, or its ab. 
senceexcused. Ib, 

42. Quere?—Is it competent to give parol evidence of the contents of papers, where 
they do not form the foundation of the cause, but merely relate to some collateral 
fact? Ib. 699. 

A3. Secondary evidence of the contents of a deed is not admissible, merely because 
the person offering it is not a party to the deed ; if the paper isin the hands of a 
third person, under such circumstances that the law will aot compel him tu pro. 
duce it, then secondary evidence is admissible ; but if he who has the custody of 
it, is within the reach of the Court, ordinarily, a subpena duces tecum, would 
be proper to coerce its production. Tb. 

44. Reputation is not admissible evidence to prove insolvency, as that is the legal 
conclusion from facts to be stated ; but reputation of facts or circumstances from 
which insolvency may be inferred, is proper evidence to go to the jury. Lawson 
v. Orear, 784. 

45. Proof of the admissions of the plaintiff, that he had paid nothing on account of 
his suretyship, and did not know whether any thing was due or not, upon the 
note on which he was surety. does not prove that he cannot be damnified by his 
suretyship, and that therefore the indemnity is functus officit. Laroque v. 
Hatch & Russell, 798. 

46. Proof relevant to the issue cannot be excluded by the Court. Jb. 

47. The identity, and value of slaves, are questions solely for the jury, and any ev- 
idence bearing on these points is proper. Bell v.. Pharr, et al. 807. 

48. Where receipts have been given by agents, they may be called as witnesses, 
and it admits of question if proof of their hand writing can be given; but such 
evidence is clearly not proper, without showing the receipts were in existence, or 
signed at the time when the authority continued. J6. 

49. Where it appears from a bill of exceptions that a surety who was sued, releas. 
ed his principal, offered him asa witness, and he was rejected by the Court, up- 
on the ground of incompetency, it will not be presumed, in order to sustain the 
judgment, that it was proposed to elicit from the witness facts, in themselves in- 
admissible. Bondurant, et al v. The Bank of the State of Alabama, 831. 

50. A party as agent of one of several defendants against whom the sheriff held an 
execution, agreed with the sheriff to pay him ata future day, so much as he re- 
quired of his principal, and made the payment accordingly: Held, that what the 
sheriff said at the time of his negotiation with the agent, was admissible as a p2rt 
of theresgesta. Ib. 
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EVIDENCE—(conTINvED.) 


51. The copy of a receipt for money, is not in itself, such evidence as should be 
permitted to go to the jury, yet it is allowable for a witness to inspect it, and if he 
can, then testify to the facts it discloses from his own recollection ; but if he nei- 
ther recollects the facts, nor remembers to have recognized the writing as true, 
while the facts were fresh in his memory, then the paper is nothing more than 
hearsay, and is incompetent evidence. Jb. 

52. The proof was, that the defendant had charged the plaintiff with swearing to a 
lie, before one H., a justice of the peace, of B., in a cause pending before that jus- 
tice, in which the present defendant was plaintiff, and A. S, defendant; in the 
declaration the names of the parties to the suit were transposed: Held, if the 
declaration referred to, and was intended to indicate the case which the witness 
had in view, the variance between the allegation and proof was not fatal. Teague 
v. Williams, 844. 

53. Where the declaration charges the speaking of many slanderous words, it is 
competent for the plaintiff to prove that the defendant spoke some of the words 
charged, more than twelve months before suit brought, whether actionable in 
themselves or not, for the purpose only, of showing quo animo the slanderous 
words proved to have been spoken within the twelve months, were uttered ; and 
this although the statute of limitations is pleaded. Jb. 

54. Where the Court rejects evidence of defamatory words, offered by the plaintiff, 
the defendant should not be allowed to adduce proof, that the words thus rejected 
were true. Jb. 

55. The length of notice to produce a paper in evidence, depends upon the circum- 
stances of the case ; but if the paper is in possession of the party, in Court, one 
day’s notice, or a much shorter time, would be sufficient. Hemphill v. Towns- 
end, 853. 

56. When the deposition of a witness is taken to prove the contents of a deed, it is 
not necessary to give notice to produce the deed, when the deposition is taken, 
but such notice must be given, before the deposition can be read upon the trial 
Ib. 

57. The wife of the defendant in execution, is a competent witness for the claim 
ant upon a trial of right of property. Jd. 


See Bills of Exchange and Promissory Notes, §, 10, 
See Consideration, 3. 

See Depositions, 1, 13. 

See Executions, Writ of, 9. 

See Gift, 1, 2. 

See Limitations and Non-claim, Statute of, 7. 

See Pleadings, 7. 

See Principal and Surety, 3. 

See Slander, 1, 2, 3. 


See Vendor and Vendee, S. 
See Witness, 2, 3. 
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EJECTMENT, AND TRESPASS TO TRY TITLES. 


1. In an action of ejectment, a conveyance by the lessor of the plaintiff, of all his 
right, title and interest, to the land in dispute, made to the defendant, pending the 
action, may be pleaded puis darrein continuance. Doe, ex dem. Alexander v. 
Collins, et als. 480. 

2. Whether in such a case a technical release can be pleaded—Quere? Jb. 

3. Evidence being given of a former possession of land by a defendant in execution, 
accompanied by acts of ownership; and proper evidence being shown of the sale 
and conveyance of all his right, under a sale by the marshal of the United States, 
by virtue of a judgment and execution, it is not an assumption of a fact for the 
Court to charge the jury, that his possession and improvements vetsed in him such 
a legal title, as to enable him to maintain ejectment against one ousting him. 
Badger v. Lyon, 564. 

4. A prior possession, accompanied by acts indicating ownership of land, by a de- 
fendant in execution, will authorize a recovery, by one having his right under a 
conveyance from the marshal of the United States, against one found afterwards 
in possession of the same land, but showing no title. Jb. 

5. A mere trespass by entry upon another’s right, does not make an adverse posses- 
sion ; to constitute which, a claim, or color of title, is necessary. 6. 

6. An admission that the damages for the mesne profits shall be entered at a cer- 
tain sum, if the plaintiff is entitled to a judgment, dispenses with proof that the 
defendant was ia possession at the time of suit. Samuels v. Findley, 635. 


ELECTION. 


1, The plaintiff ’s execution was levied by the sheriff and a claim of property inter- 
posed by a third person, and bond with surety given to try the right, pursuant to 
the statute; the plaintiffs moved to dismiss the claim, which being overru'ed, a 
judgment for costs was rendered against them, and a writ of error prosecuted 
to vacate the same; the judgment was reversed and the cause remanded, then 
on motion of the plaintiffs, the claim was dismissed: Held, that these proceed. 
ings did not amount to a waiver, (upon the ground of election or otherwise,) of 
the summary remedy against the sheriff for neglect in failing to make the money 
on the execution. Leavitt, et al. v. Smith, et al. 175. 


See Chancery, 30, 32. 


ELECTIONS BY THE PEOPLE. 


1. When an election is ordered by the Legislature to ascertain the sense of the 
people of the county, as to the site of the court house, and an election is had, it 
ought not to be disturbed because of same irregularity, or informality in the mode 
of holding it, if a majority of the legal votes are cast in favor of a particular place. 
Clifton, et al. v. Cook, 114. 

2. The sheriffs elected under the act of the 12th January, 1833, “ for the organiza- 
tion of certain counties therein named,” were entitled to their offices for the con- 
stitutional term of three years, although their successors may have been elected, 
at the general election in August preceding the expiration of that period. And 
the successors may continue in office for three years, calculating from the time 
that the term of their predecessors expire ; unless they entered upon the discharge 
of their official duties sooner, which it seems they might do at any time after their 
election, and in virtue thereof. The State ex rel. Easley v. Spence, 500. 
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ERROR, WRIT OF. 

1. The judgment of the Judge of the County Court upon the probate of a will, and 
his decree of final settlement of the estate under the will, cannot be joined in the 
same writ of error. Boyett, et al. v. Kerr, 9. 

9, The judgment upon the probate of a will cannot be reviewed by a writ of error 
after the lapse of three years, between the judgment and the suing of the writ of 
error. Ib. 

3. A party excepting tothe ruling of the Court against him must show affirmatively 
the existence of error, and an appeliate Court cannot aid him by presuming what 
the record does not discover. Knapp v. McBride & Norman, 20. 


4. Where the defendant pleads two pleas, each of which tolerates the admission of 
the same evidence, if a demurrer is improperly sustained to one, the judgment 
will not be reversed on error, because the error could not possibly work an injury. 
Rake’s Adm'r v. Pope, 162. 

5. After verdict and judgment, it is not competent for a party to object on error, that 
the notice by which he was brought into Court, or the orders of continuance pre- 
vious to trial, were irregular. Bancroft, Adm’r, &c. v. Stanton, 351. 

6. A writ of error sued out ina Chancery case in the names of the parties to the origi- 
nal bill, where new ones are made by a supplemental bill, isirregular ; but under 
the statute the writ is amendable by the record. Toulmin, et al. v. Hamilton, et 
al. 362. 

7. After the plaintiff has taken issue informally upon a plea of the insolvency of the 
estate of which the defendants are sued as administrators, and which plea is con- 
ceded to be substantially good, it is error if the judgment entry recites that it was 
overruled bythe Court. M©McVay’s Adm’rs v. Krebs, 456. 

8. One, not a party to a proceeding in the County Court upon a petition for the ad- 
measurement of dower, cannot prosecute a writ of error to this Court, to reverse 
the judgment. Earle v. Juzan, 474. 

9. Itseems that the proper remedy for one aggrieved by the judgment of the County 
Conrt, in such case, is to remove it by certiorari into the Circuit Court. Jb. 

10. A writ of error cannot be sued out upon directions to the master as to the effect 
of certain allegations and exhibits in the answer, where the reference does not 
finally dispose of the cause. Powell, et al. v. Powell, Adm’rz, 582, 

11. A memorandum made by the defendant after the adjournment of the Court, 
upon the papers of a cause which had been dismissed, consenting to reinstate it, 
cannot be regarded as a part of the record, and will not bar a writ of error, or 
prevent the revising Court from correcting the erroneous dismissal. Britt v. Burk, 
588. 

12, When the plaintiff asks and obtains leave to be nonsuit, he will not be heard to 
assign error upon the exclusion of evidence. Mahony v. Chandler, 732. 

13. An order of the Orphans’ Court requiring the shares of several distributees, in 
the slaves of an intestate’s estate to be set apart and allotted to them pursuant to 
their petition—appointing commissioners to make distribution accordingly—and 
directing further, that the administrator should produce the slaves required by tke 
commissioners, and afford all necessary facilities for making the division, is such 
a final order within the statute, as may be revised by writof error. Harrison, et 
al. Ex parte, 736. 


14. The refusal of a Court to permit a party to file interrogatories, and make an or- 
der {or the adverse party to answer the same is not reversable by writ of error: 




















992 INDEX. 





ERROR, WRIT OF—(continveEp.) 


Quere?— Whether a mandamus is not the proper remedy, when a proper case is 
made. Mallory, et al. v. Matlock, 757. 

15. A party complaining of error must show sufficient matter in his bill of excep. 
tions to create the presumption of injury, as well as of error, and this is shown 
whenever the evidence admitted against an exception is prima facie irrelevant, 
or illegal. Lawson v. Orear, 784. 

16. Objections of form, cannot be made to the declaration, on error, afier verdict. 
Allen v. Claunch, 788. 

17. An allegation in the declaration, that the note was delivered to the defendant, is 
a clerical misprision, amended by other parts of the record, and therefore not avail. 
able on error. Jb. . 

18. The submission of a cause to a jury, after judgment by default, is a mere irregu- 
larity, not available onerror. Ib. 

19. The provision in the act of 1843, authorizing a writ of error, by, or against a 
single creditor, applies only before the final settlement of the estate ; after final 
settlement, a writ of error must be prosecuted in the name of, or against all, the 
creditors. Martin, Adm’r v. Baldwin, 923. 


See Amendment, 3. 

See Appeals and Certiorari, 3. 

See Chancery Practice, 18, 20. 

See Deeds and Bonds, 1. 

See Demurrer to Evidence, 1. 

See Intendments and Legal Presumptions, 1. 
See Practice at Law, 12. 


EXCEPTIONS, BILL OF. 


See Executions, Writ of, 10. 
See Error, Writ of, 15. 


EXECUTIONS, WRIT OF. 


1, Although goods are levied on by a junior execution, and delivered to a third per- 
son, who has interposed a claim and given bond with surety as required by law, 
yet it will be competent to levy on the same by a fieri facias, the lien of which 
first commenced and still continues. But if the older execution is first levied and 
proceedings instituted to try a claim, a juniorexecution cannot be levied on the 
same property. Langdon ¢ Co. v. Brumby, Adm’r, 53. 


2. In a controversy between a purchaser at an execution sale, made-upon the ori- 
ginal judgment after its affirmance in the Supreme Court on a writ or error, su- 
perseded by bond and surety, and one claiming by a conveyance from the de~ 
fendant in execution, executed pending the cause in the Supreme Court, the title 
of the latter will prevail. Brock g- Younguev. Youngue, 64. 

3. Whether the rule would not be different if the contest was between the defend- 
ant in execution and a purchaser at such sale.—Quere. Ib. 

4. Not only a perfect, but an inchoate legal title to lands, may be levied on and sold 
under a fiert facias, Land v. Hopkins, 115. 
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EXECUTIONS, WRIT OF—(continvep.) 

5. The defendant in execution was in possession of a lot under a deed executed 
on the Ist of April, 1837, by J. C. M., as treasurer of the eommi-sioners ap- 
pointed to sell lots in the town of Livingston, with covenant of warranty ; in 
December, 1838, the defendant in execution bargained and sold the lot, to a third 
person, to whom he delivered the possession. in Jine, 1838, the plaintiff ob- 
tained his judgment—on the 5th of August, 1839, the lot in question was sold 
under a fieri facias issued thereon, and in October, 1840, a patent was issued 
by the United States to the commissioners, &c., for the tract of land of which 
the lot wasa part: Heid that the judgment operated a lien upon the lot before 
the sale by the defendant in execution, and that the vendee of the latter might 
be dispossessed by action at the suit of the purchaser at the sheriff’s sale. Jb. 

6. Where a levy is made on slaves and bond given to try the right by one claiming 
them, a subsequent junior execution cannot be levied on the same slaves, although 
they are left by the claimant with the defendant in execution. Kemp & Buck. 
ey v. Porter, 138. 

7. Where the principal executes a mortgage for the indemnity of his surety, and 
a judgment is afierwards rendered against the principal and surety for the debt 
intended to be secured, but before such judgment is obtained, other judgments 
are rendered and executions issued, so as to create a lien upon the principal’s 


property, the surety cannot in virtue of the lien of his mortgage, give a preference 


to an execution of the plaintiff in the judgment against! himself and principal ; 
but if he would make his security available he must proceed under the mortgage. 
Stover v. Herrington, ct al. 142. 

8. The settlement of an account by the defendant in execution with the sheriff, for 
money due from him, isno discharge of the execution, although the sheriff re« 
ceipts tor the amount of the account as money. JVilliams vy. Charles, 202. 

9, Where a constable has suld slaves under a levy made by him, there being at the 
same time an older levy by the sheriff. a subsequent creditor levying on the slave, 
after the sale, cannot raise the question, as to the right of the constable, under 
the circumstances to levy. Savage v. Forward, 463. 

10. Where a creditor makes an affidavit to procure the immediate issuance of an 
execution, his motive is not prima fucie a subject of inquiry, though under cer- 
tain circumstances, as for instance, a case of traudulent combination to defraud 
creditors, this inquiry may be made; yet it is necessary to set out these cireum- 
stances in the bill of exceptions, before an appellate Court can judge whether 
the motive could be inquired into. Jb. 

11. The sheriff is not authorized to pay the money due on a judgment, and keep 
the execution open for hisown benefit. But, quere, if the defendant avail him. 
self of the payment, by moving to quash the execution, is not a previous request 
to pay, or asubsequent adoption of the act, the necessary inference. Jtutland’s 
Adm’r y. Pippin and another, 469, 

12. An execution issued by a justice of the peace, which does not prescribe when 
it shall be returned, otherwise than by a command to make due return of it to 
the justice, is at most irregular merely, and affords no excuse against a motion 
for not returning it within the longest period, to which the discretion of the justice 
to make it returnable extends. Wofford v. Robinson, 489. 

13. A fieri facias operates a lien upon the goods and chattels of the defendant, that 
are within the county to which it issues, and the lien will not be lost by their re- 

125 
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EXECUTIONS, WRIT OF—(continveEp.) 


moval to a different county, if another fieri facias is regularly issued as provided 
by the act of 1828. Hill v. Slaughter, 632. 

14. Where the lien of a fieri facias is suspended, by the removal of the property 
from the county to which it issues to another; in order to revive it, the plaintiff 
should cause a fieri facias to be issued to the latter county; the transfer of the 
execution from the sheriff of the former to the sheriff of the latter, with a notice 
of the lien, cannot have the effect to continue or revive it. J6. 

15. A writ of vendttioni exponas, which contains no fieri facias clause, does not 
invest the sheriff with authority to sell other property than is named, or to create 
or to continue a lien. Quinn, et al. v. Wiswall, 645. 

16. The sale under a junior judgment which is not a lien upon the lands sold, can. 
not be sustained by referring the sale to the authority given by an older execu< 
tion, and judgment, when the older execution was not in the sheriff’s hands at 
the time of thesale. Jb. 

17. It is no sufficient return toa Ca, Sa. that the defendant therein, after it was 
placed in the officer’s hands, applied for the benefit of the bankrupt act of 1841; 

- and this, although he afterwards obtained a final discharge in due course of pro- 
ceedings; for non constat at the time the execution was returned, that the suit 
in bankruptcy would be successfully prosecuted. Robb v. Powers et al, 658, 

18. Where a sole judgment debtor dies before the issuance of any execution, and 
afterwards a Fi. Fa. is issued, it is wholly void, and a sheriff in whose hands it 
is placed is not liable to a rule for not returning it. Hutloway, et al. v. Johnson, 
660. 

19. When a wife by deed of marriage settlement, has property secured to her sep. 
arate use, through the medium of a trustee, and among such property are sever. 
al mules, which were on a farm occupied by the husband, at the time of the 
levy by the cheriff upon a horse belonging to the husband, such horse is not ex- 
empt from execution, under the statute permitting every family to retain certain 
articles. Simonds v. Gulley, 721. 

20. Notice given at the time of a sheriff’s sale of an unextinguished equity, is suffi. 
cient to charge a purchaser, and in this respect there is no distinction between 
sheriff’s and other sales. [Onmonp, J. delivering opinion of the majority of the 
Court.] Wéilliamson v. Branch Bank at Mobils, 907. 

See Bankrupt, 4. 

See Chancery, 32. 

See Husband and Wife, 5. 

See Judgment and Decree, 2. 

See Sheriff and Sureties, 3, 4,7, 9, 10. 


See Trust and Trustee, 10. 
EXECUTORS AND ADMINISTRATORS. 








1. The proper test to ascertain whether plaintiffs suing as executors are liable for 
costs de bonis testatoris, is, that the money sued for, if recovered, will be assets 
of the estate. Chandler, et al. Ex’rz.and Ex’rs, of Chandler, dec’d. v. She- 
han, 251. 

2. One joint executor may lawfully take a note with surety from his co-executor 


fur the purchase money of estate sold by them jointly as executors. Hampton V- 
Shehan, 295. 
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EXECUTORS AND ADMINISTRATORS—(continvep.) 


3. An administrator, when cited to a final settlement by a distributee, is entitled 
toshow a retainer of assets for any just debt due to himself, although within the 
bar of the statute of limitations, so that it is without the period of time when the 
presumption of payment would arise. Distributees of Knight v. Godbolt, 
Adni’r, 304. 

4, A judgment was rendered against the appellant, (who was administrator,) de 
bonis intestatis; ata subsequent term a judgment was rendered against his 
surety for the appeal, and execution directed against both: Held, that the en- 
tries only authorized one execution, de bonis intestatis as to the principal, and 
de bonis propriis, ¢-c. as to the surety ; that if the judgment as to the surety was 
erroneous, the error was at most a mere clerical misprision, amendable in this 
Court, under the statute, at the cost of the plaintiffs in error. Bancroft, Adm’r. 
v. Stanton, 351. 

5. As a general rule, it is not allowable to join in the same action an administra- 
tor with one chargeable on his own account, but this rule has never been applied 
so as to prevent the rendition of a judgment under the statute, against an appellant 
and his surety, though the former was an executor or administrator. Jb 

6. Where an administrator who is made a defendant, pendente lite, does not claim 
a continuance, but goes to trial, and a verdict and judgment are rendered against 
him, he cannot object on error, that the cause was tried within six months after 
the grant of administration. Jb. 

7. An administrator causes an execution to be issued upon a judgment obtained 
by his intestate, and to be levied on a slave which is claimed by a third person, 
and a trial of the mght of property is had under the statute, which results in the 
condemnation of the slave, who is sold, and the money received by the adminis- 
trator. Afterwards, the judgment of condemnation is reversed, and upon an- 
other trial the slave is found not liable to the satisfaction of the execution: Held, 
that the administrator was liable in an action of assumpsit, in his individual, and 
not in his representative character, for the money so received. Burdine v. Ro- 
per, Adm’r, 466, 

8, When an administrator is removed from office, hc cannot regularly sue out ex- 
ecution in hisown name upon a judgment recovered by him as administrator, 
Salter v. Cain, 478. 

9. If an administrator, after removal from the administration, collects money recov- 
ered by him as administrator, it is money had and received to the use of the ad. 
ministrator de bonis non, who may sue the furmer administrator in assumpsit. Jb. 

10. In an action of assumpsit against an administrator de bonis non, an offer by the 
administrator in chief to pay the principal sum sued for, in notes of third per- 
sons, is proper evidence to be left tothe jury; the question upon such proof is, 
whether by this offer, the party was to be understood as admitting the debt sued 
for, to be then a valid and subsisting debt, whick he was liable and willing to 


pay ; or whether the offerto pay in notes was intended as a qualification of his 


liability, and asthe condition upon which alone he was willing to pay. New- 
house §- Co. v. Adm’r. of Goodwin, 598. 

11, Thesureties of an administrator, who has left the State, may appear and repre- 
sent him on the final settlement, and will be entitled to reduce the decree, by the 
value of his services rendered as administrator. Carroll v. Moore, Adm’r, 615. 

12. No question can arise in this Court, as to the reasonableness of the compensa- 
tion, unless made in the Orphans’ Court. Jb. 
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EXECUTORS AND ADMINISTRATOR S—(continveb.) 


13. An administrator, who has paid any of the distributees, may on proof of the 
fact, have satisfaction entered Jb. 


14. The Orphans’ Court cannot decree, that the sureties, on satisfying the decree 
rendered, be discharged from further liability—that can only be ascertained, by 
a proceeding npon the bond itself, before a competent tribunal. Jb. 

15. Where an executor qualifies in Virginia, and there under the will takes posses. 
sion of slaves, charged with a legacy, which he afterwards removes to this State, 
and there is no evidence of what are the laws of Virginia, the common law must 
be looked to, in order to ascertain the nature of the executor’s title, and whether 
a purchaser from the executor can resist the claim of the legatee, to charge the 
slaves with herlegacy. Williamson v. Branch Bank at Mobile, 906. 

16. When property is received, by a foreign executor abroad, and it is afterwards 
remitted here, an administrator appointed here, cannot assert a claim to it here, 
against the person in whose hands it may be, or against the foreign executor. Ib, 

17. A foreign executor, &c., is chargeable in this State for all the assets which he 
retains in his hands, or which he has disposed of, out of the course of his admin. 
istration ; and the legatee has the right here, to pursue the assets of the estate, so 
long as they continue to be held by the executor, or his personal representative. 1b, 

18. Although an executor is invested with the absolute power to dispose of the per. 
sonal estate of his testator, yet he can make no valid sale or pledge of the assets 
asa security for, or in payment of his own debt. Jb. 

19. As between the executor and his immediate creditor, assets of the testator, may 
be seized and sold under execution, whenever there has been a devastavit; and 
when the executor has so dealt with the assets, as to be responsible for a devasta. 
vit, or has used them in a manner inconsistent with his trust, he cannot prevent 
his creditor from seizing them under an execution. Jb, 

See Attachment, 6, 8. 
See Legacy and Distributive Share, 3. 
See Orphans’ Court, 14. 
Pleadings, 17, 21. 
Set Off, 5. 
» Trust and Trustee, 11. 
Will, and Probate of, 3. 


FERRIES AND BRIDGES. 

1. A license to establish a ferry is the grant of an incorporeal hereditament, sub- 
ject to be revoked if a sufficient bond is not executed within ten days after such 
requisition is made. It is an interest which may be sold, and will descend to the 
heir as an incident of the fee. Lewis, et al.v. Intendant and Town Council of 


Gainesville, 35. 

FIXTURES. 

1. A cottun gin ts nota fixture to the freehold, and therefore will not pass by a grant 
of fands, on which the gin house is located, toa trustee, for the purpose of being 
sold to pay the debts of the grantor. Notwithstanding such a grant, the cotton 


gin remains the property of the grantor, and may be taken by virtue of an exe- 
tion against him. JZancock v. Jordan, 448. 





INDEX. 


FORTHCOMING BONDS. 


1, A forthcoming bond must describe the execution which is thereby superseded 
with sufficient certainty to enable the Court to determine what execution it was 
inténded to supersede, but a small and unimportant variance will be disregarded. 
Anderson v. Rhea, 104. 

2. Where a forthcoming bond corresponds with the execution in all respects, except 
that the cents in the judgment are omitted, the variance will not affect the bond. 
Tb. 

3. The requisition of the statute that the bond shall be taken in double the amount 
of the execution, and that the property shall be delivered at twelve o’clock, noon, 
are merely directory. /0. 

4, A variance between the property described in the bond as having been levied on, 
and the indorsement of the levy on the execution, cannot be taken advantage of 
by the defendant. Jb. 

5. The return of a sheriff that the bond is forfeited, may be impeached by proving 

* that the defendant was ready on the day, and at the place named in the bond, 
to deliver the property. The appropriate mode of doing this is, by superseding 
the execution which issued on the forfeited bond. Jb. 

6. A discharge of the levy as to part of the property, by the execution of a bond for 
the trial of the right, after the execution of a forthcoming bond, will not dispense 
with an offer to deliver the residue of the property. J. 

7. A judgment rendered against Elihu Moffitt, and John V. B, Watson, will not 
sustain a forthcoming bond, which recites a judgment against Elihu Moffitt, and 
an execution issued upon such a bond, will be quashed. JDofitt § Watson v. 
Branch Bank of Mobile, 593. 


FRAUD. 


1. No inference of fraud arises upon a decd of trust, conveying property for a debt- 


or as an indemnity to his sureties, from the circumstance that the property is to 


remain in the trustee’s possession, until he may choose to sell, or be required to 
do so, by the beneficiaries of the deed. Duhose v. Dubose, 235. 


2. Any execution creditor, independent of the statute right of payment, may com- 


pel creditors secured by mortgage or deed of trust, to close the trust by sale, and 
distribute the surplus, if any will be the probable result of a sale; and, without 
such probability, upon indemnifying the oiher party against the costs of suit and 
sale. Jb. 

3. A direction in a deed of trust, which does not appear to have been made by an 
insolvent debtor, or one in failing circumstances, that the land conveyed by him 
shall, until its sale under the trust, be cultivated by the slaves conveyed, and such 
others as the trustee may procure, does not make the deed fraudulent as against 
a creditor subsequently suing out execution. Jh. 

4, When one in an insolvent condition, with judgments then in force against him, 
and others about to be obtained, sells to his father-in-law his entire estate, not re- 


serving his household furniture—providing by the contract for the payment of 
only a portion of his debts, and giving a credit for the residue of the purchase 
money, the first payment of which was to fall due in seven and the Jast in about 
twelve years—as its necessary tendency is to hinder, and delay creditors, the law 
will presume such to have been the intention of the parties, unless the suspicious 
appearances are satisfactorily explained, and the contract shown to be bona fide. 


Borland v. Walker and others, 269. 
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FRAUD—(conTINveED.) 

5. If in such acase the vendee long before the payments are due by his contract 
with the vendor, commences paying the unsecured creditors of the latter, they 
giving indulgence, it is evident that the contract was not real, and that there was 
a secret trust between the parties. Jb. 270. 

6. The retention of possession afier an absolute sale of personal property, is evi- 
dence of fraud, though open to explanation, but is not sufficiently explained by 
proving a secret agreement between the vendor and vendee, that the latter 
shuuld continue to control the property as the overseer of the former. Jb. 

7. Where one charged as a particeps fraudis, is examined as a witness to prove 
the contract fair, he can expect credence to be given to his statements only by 
making a full and frank disclosure of all the facts. If he answer generally, or 
evasively, the Court will be authorized to infer that the imputation against him is 
well founded. Jb. 


8. When a contract is void for fraud, it is void ab initio, and will not be allowed to 
op 290 @ 
stand as security to the grantee fur advances he may have made, or responsibili. 


ties he may have incurred. Jb 

9. In a bill to set aside and avoid conveyances of land, slaves, &c., upon an allega. 
tion of traud, it appeared that the grantors were in debt, and believed to be in. 
solvent at the time the ceeds bear date; each of the granturs conveyed his en- 
tire visible estate; the one to his father-in-law, the uther to his brother in-law; 
the one on the payment of the purchase money in ten annual instalments, the 
other on payments to be made at different periods, the last of which was twelve 
years afier the sale ; in the one case the use of the lands and the employment of 
the slaves, would enable the purchaser to pay the stipulated price in six or eight 
years, in the other in eight or ten years. The father-in-law said his object in 
making the purchase was to save the property, and he thought he could make it 
pay for itself on the credit obtained. After the sale, the son-in-law acted pro. 
fessedly as the overseer of his vendee. Since the sale by the brother-in-law he 
has exercised a control over biacksmiths and shop, over wagons and teams em- 
ployed in hauling wood from the plantation for sale, all of which are embraced 
by his conveyance ; but the vendee has employed overseers on the plantation. 
In respect to both it may be said, that the vendees have shipped the cotton crops 
growed on the respective plantations to market. The witnesses know of no 
change of property from either of the vendors ; they each live where they did at 
the time of their sales, have their carriages, house servants, &c.—and live in the 
neighborhood of each other: Held, that both conveyances were made ‘to 
delay, hinder or defraud” the creditors of the respective vendors and must be set 
aside. P. § M. Bank v. Walker, et al. 927. 


See Debtor and Creditor, 1. 

See Deeds of Trust, 6, 7, 9, 10, 12, 14, 16. 
See Trust and Trustee, 2, 4. 

See Vendor and Vendee, 10, 


FRAUDS, STATUTE OF. 
1. A father sells a tract of land, the title to which is in the name of his son; the 
son, after some conversation, aside, with his father, makes a conveyance to the 
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FRAUDS, STATUTE OF—(continvep.) 


purchaser, who executes notes to the father for the price agreed on. The son, 


after these notes are paid, sues his father’s administrator to recover the sum thus 
received for the tract of land so sold and conveyed: Held, that this was not a con- 
tract or agreement for the sale of lands within the statute of frauds. Woodward, 
Adm’r v. Smith, 112. 

2, That provision of the statute of frauds, which declares that a defendant shall 
not be charged “ upon any agreement which is not to be performed within the 
space of one year from the making thereof;” unless the promise or agreement, or 
some memorandum or note thereof, shall be in writing, signed, &c., does not ap- 
ply to a contract wholly executed on one side, and where nothing remains to be 
done on the other, but to pay the money stipulated as an equivalent; and this 
although by the agreement, the money was not to be paid until after the expira. 
tion of the year. Rake’s Adm’r v. Pope, 161. 

3. When notes are given by a purchaser fur the price of land, agreed to be sold 
by verbal contract only, their payment cannot be avoided, on the ground that the 
contract is void by the statute of frauds. It is an executed contract so far as the 
purchaser is concerned, and if the vendor is willing and able to perform the ver- 
bal contract, the notes cannot be for this cause avoided. Rhodes’ Adm’rs vy. Storr 
346. 

4. When a slave remains in the possession of a person other than the owner, for 
more than three consecutive years, under a contract for hire, made publicly or 
privately, the case does not come within the second section of the statute frauds, 
so as to subject the slave to the payment of the debts of the person in posses. 
sion. Johnstonv. Branch Bank at Montgomery, 379. 

5. The levy of an attachment on a slave to pay the debt of a person to whom she 
was hired, the interposition of a claim of property, and the execution of a bond 
pursuant to the statute, interrupts the continuity of the hirer’s possession, and 
again restores the slave to the owner. And thus precludes the creditors from 
deriving any benefit from the previous possession of the hirer, (which was short 
of three years,) if it were possible for such possession, when added to that sub- 
sequently acquired, to avail anything. Jb. 


GAMING. 

1. Where one, previous to the passage of the Penal Code, lost a horse by a bet up- 
on a horse race, delivered the horse to the winner, and afterwards repurchased 
him, executing his note for the price, he cannot when sued upon the note, defeat 
the action, by proving the illegality of the origina] consideration, by which the 
plaintiff acquired the horse. Windham v. Childress § Skanes, 357. 

. Whether the provision of the Penal Code, extends to money, or property, lost 
upon a horse race—Quere? Jb. 358. 
When a note made upon a gaming consideration, is transferred in payment of 
a debt, an action may be maintained upon the consideration of the original debt, 
wi:hout proof of any diligence to recover the amount of the note from the maker. 
Lake v. Gilchrist, 955. 


GARNISHMENT AND GARNISHEE. 


1. The debtor of a corporation may be garnisheed by a creditor of the corporation 
under the general law of garnishment ; but no proceeding can be had under the 
act of 1841, to subject the debts of stockholders for stock due the company, on 
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GARNISHMENT AND GARNISHEE—(continvep.) 


process of garnishment, issuing previous to the passage of that act. De Mony, 
Garnishee, v. Johnston, 51. 

2. When a garnishee answers that he has received a notice of the assignment or 
transfer of the debt in respect to which the garnishment issues, from a person 
residing withvut the State, the Court should order publication for six months, be. 
fore proceeding to consider the validity of the assignment: and if the Court de- 
cide that the assignee is properly before it, without publication, or the personal 
service of notice, the appearance of an attorney subsequently, for the assignee 
will not cure the irregularity. Sheppard, et al. v. Buford, 90. 

3. J. B. the plaintiff in a judgment against E. 8S. obtained judgment upon garnish. 
ment against sundry persons who had become indebted to the latter, by having 
their accounts due W. P. S. transferred to E. S, in consideration of a note made 
by W. W., which E. S. assigned to W. P.S.: Held,—that if the plaintiff pros. 
ecuted his garnishments with a knowledge of the circumstances under which E, 
S. became the proprietor of the accounts due W. P. S., or if, after having acquir- 
ed such knowledge, he attempted to coerce a collection of the judgment against 
the garnishees, he impliedly admitted the validity of the transaction betweea E. 
S.and W..P. 8. and could not proceed against W. W. to condemn the sum due 
upon his note. Jb. 91. ‘ 

4. When there is no levy of an attachment, but a garnishee is summoned, who 
vouches one to whom the debtor has assigned the demand before service, and 
such proceedings are had, that all connected with the garnishment are discharg- 
ed, a judgment entered by default against the debtor is irregular, and will be re« 
versed on error. Ldwards v. Wickliffe, 715. 


See Principal and Agent, 6. 
GIFT. 


1, Property sent home with a new married couple, will be presumed to be a gift, 
unless at the time a less estate is declared, or limited. Whether such a transac. 
tion is a gift, or a mere loan, is a question of intention; any fact therefore, which 
affords evidence of such intention, is admissible as a part of the res geste. Olds 
v. Powell, 652. 

2. A declaration by the parent at or about the time, is evidence of his intention» 
though made in the absence of the son in-law ; a declaration made previously, or 
act done, upon the marriage of another daughter, as to his intention in respect to 
his future sons-in-law is not admissible inevidence. Jb. 

GRANTS. 

1. A grant may be made by a law, as well as by a patent pursuant to a law ; and 
a confirmation by a law, is as fully to all intents and purposes a grant, as if it 
contained in terms a grant de novo. Hallett ard Walker et al. v. Doe ex dem. 
Hunt, et al. 882. 


GUARDIAN AND WARD. 


1. Where one acting asthe guardian of alunatic, purchased for him a life interest 
in land, of which the lunatic was the remainder man, and upon his restoration 
to reason went into possession of the land, retained it two years, cultivating it 
and taking the protits, and sold it to another and delivered the possession: 
Held, that this was an affirmance of the contract made by the guardian, and that 
although he could not recover rent from his former ward, yet in equity he might 
recover the purchase money of the life estate and interest thereon. Gurley v. 
Davis, et al. 315. 
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HUSBAND AND WIFE. 


1. An act of the Legislature authorizing a married woman to act and dispose of all 
property subsequently acquired by her, by her own exertions, or trom other per- 
sons, as a feme sole, with a saving as to existing creditors, will not have a re- 
trospective effect, so as to deprive the husband or his creditors of the benefit of 
any property which previously belonged to the wife. Carleton g Co. v. Banks. 
32. 

2, Previous to marriage, a deed was executed conveying to a trustee a slave, and se- 
curing to the female a life interest therein, with remainder to others. The trus- 
tee delivered the slave to the female, who either before or after such delivery mar- 
ried. Held—that the life estate was subject to sale, under execution, by the 
creditors of the husband, notwithstanding the act previously cited; and that it 
was unimportant whether the possession was delivered before or after the passage 
ofthis act. Jb. 

3. Whether the sale would affect the rivht of survivorship, quere? Ib. , 

4. A settlement by a husband after marriage of the pr perty thereby acquired to a 
trustee, for the joint use of himself and wife, for their lives, with remainder for 
life to the survivor, and remainder in fee to the issue of the marriage, is not the 
conveyance of a separate estate to the wife, but the husband has under the deed 
an estate for life. Branch Bank at Montgomery v. Wilkins, 589. 

5. Such an estate is subject to execution and sale for the debts of the husband ; the 
deed containing a stipulation that he shall have the possession, and be entitled to 
the rentsand profits. Jb. 

6. When the plaintiff declares on the common counts against husband and wife, 
for work and labor at the instance of the wife, a recovery is proper, though the 
evidence discloses a contract with the wife when sole, and the performance of 
the service afier the intermarriage. Sprague and Wife v. Morgan and Wife, 

952. 


See Executions, Writ of 19. 








INDORSER AND INDORSEE. 


1, When the liability of an indorser has not been fixed by notice, the fact that he 
has taken an indemnity from the maker, after the maturity of the note, will not 
have the effect to charge him on the indorsement. Lowry’s Admr’s v. The 
Western Bank of Georgia, 120. 

. It isnot enough to show that notice was sent through the post office addressed 
to the drawer of a bill at a particular place, but it should be proved that he re- 
sided there, or that that was the place at which notice should have been ad. 
dressed tohim. Crawford v. Branch Bank at Mobile, 205. 

. Each party to a bill has until theday after he has received notice of its dishonor, 
to give or forward notice to his prior indorser, and so on until the notice has 
reached the drawer. Jb. 

4. Where asuitis brought in the name of the payee of a promissory note, for the 
use of a third person, to whom it appears to have been regularly indorsed, the form 
of the action is an acknowledgment that the indorsee is the proprietor of the pa- 
per, and the suit cannot be supported by the payee. Hunt v Stewart, 525. 

5. The provision of the act of 1828, which requires the consent of the indorser, in 
order to excuse the failure of the indorsee to sue the maker or obligor within the 
time presoribed, to be given in writing, applies only where the amount in con- 


126 





1002 INDEX. 





INDORSER AND INDORSEE—(continvep.) 


troversy does not exceed fifty dollars: in other cases a verbal consent is binding 
on the indorser. Litchfield v. Allen & Falconer, 779. 


See Bills of Exchange & Promissory Notes, 9, 12, 13, 14, 16. 
See Consideration, 1. 

See Lien, 2. 

See Vendor and Vendee, 8. 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. When the construction of a will depends upon extrinsic facts, a Court of error, 
in reviewing a decree of final settlement made under the will, will intend that 
the necessary facts were proved to sustain the decision, unless the contrary is 
shown ‘by an exception. Boyett, et al. v. Kerr, 10. 

2. A party excepting to the ruling of the Court against him must show affirmatively 
the existence of error, and an appeliate Court cannot aid him by presuming what 
the record does not discover. Knapp v. McBride & Norman, 20. 

3. The consent of a beneficiary of a trust deed will not be presumed, where the 
deed postpones the payment of the secured debt, beyond the time when it fell 
due by the contract of the parties. Kemp ¢ Buckey v. Porter, 138. 

4. Where the defendant in execution is in possession of property, the presuinption 

‘is, that he is'the owner of it, and upon a motion against the sheriff for failing to 
make the money upon the execution, it devolves upon the latter to show that the 
property was not subject tu levy and sale to satisfy the same. Leavitt v. Smith, 
et al. 176. 

5. Itcannot be judicially known, that a person who was elected by the Legislature 
as one of the directors of a Bank, was appointed by the board its president pro 
tem., merely because he certifies that a debt sought to be recovered by notice, is 
bona fide the property of the Bank. Crawford v. The Branch Bank at Mobile, 
206. 

6. Where a woman who has 2 female slave and her increaee, settled upon herself 
and children by her father’s will, marries and survives her husband, and after- 
wards goes with the slaves and regides with a son of her husband for twenty 
years—all the time exercising the uninterrupted control over them, it cannot be 
assumed that the son had possession of them. Doyle v. Bouler, 246. 

7. The sheriff is not authorized to pay the money due on ajudgment, and keep 
the execution open for his own benefit. But, quere, if the defendant avail him- 
self of the payment, by moving to quash the execution, is not a previous request 
to pay, or asubsequent adoption of the act, the necessary inference. Rutland’s 
Adm’r v. Pippin and another, 469. 

8. Quere—V¥ here a writ issued on a promissory note dated two years previously, 
against W. E. N., and A. M. N., describing their connection thas, “ who as 
partners signed as W. E. & A. M. N.” isit a legal presumption that they were 
partners when the writ was sued cut. Nall v. Adams, 475. 


9. It will be intended that the payee and indorser of a promissory note is the same 
person, where the only difference in the names, is, the insertion of the initial of 


a middle name in the indorsement. Hunt, use v. Stewart, 525. 


10. A check drawn upon the Bank payable to bearer, indorsed by the proper officer 
that it was “good,” is prima facie an admission by the Bank, that the money 
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INTENDMENTS AND LEGAL PRESUMPTIONS—(continveEp.) 


drawn for, isin Bank subject to the order of the drawer. This presumption may 
be repelled by proof, as that the admission was made by mistake. Smith v. 
Branch Bank at Mobile, 880. 

See Billsof Exchange and Promissory Notes, 11. 

See Fraud, 7 


See Partners and Partnership, 5. 


INTEREST. 


1. Where a bill is filed for the purpose of subjecting a sum of money in the hands 
of a third person, to the payment of a debt due the complainant,+if such person 
is enjoined from using it, does not offer to bring it into Court, &c., but insists up- 
on his right to retain it both as against the complainant and his debtors, he will be 
charged with interest. Kirkman, et al, v. Vanlier, 218. 

2. Where the maker of a promissory note makes a partial payment on it, before it 

matures, without an agreement, either express or implied, that interest’shall be 
added, upon such advanced payment upto the maturity of the note, he will not 
be entitled tu a deduction therefor. Handley v. Dobson’s Adm’r, 359. 

3. A note discounted by the Bank after its maturity carries the legal rate of in- 

terest. Lester v. The Bank of Mobile, 490. 


JUDGMENT AND DECREE. 

1. A Court may at the same term at which it renders a judgment, set it aside, and 
retrace its steps, and a writ of error will not lie to review its action in recalling 
itsjudgment. Johnson v. Lattimore, 200. 

2. The judgment entry recited, that the defendant’s attorney moved to quash the 
execution and return “on the ground of irregularity, the same having been issu- 
ed contrary to law, to an improper officer, and the return having been made by 
an officer legally incompetent to act in the premises; being seen and heard by 
the Court, the same is graated, and the exeention and return accordingly quash- 
ed.”— Held, that the reasons stated in the motion to quash are conclusions of 
law, without any affirmation of fact on which they rest: and the execution ap- 
pearing upon its face to be regular, and there being nothing upon the record to 
show that it was addressed to, or executed by an improper officer, the judgment 
by which it was quashed cannot be sustained. Wilson v. Auld, Ez’r, 302. 

3, A judgment was rendered against the appellant, (who was administrator,) de 
bonis intestatis; ata subsequent term a judgment was rendered against his 
surety for the appeal, and execution directed against both: /Teld, that the en- 
tries only authorized one execution, de bonis intestatis as to the principal, and 
de bonis propriis, §-c. as to the surety ; that if the judgment as to the surety was 
erroneous, the error was at most a mere clerical misprision, amendable in this 
Court, under the statute, at the cost of the plaintiffs in error. Dancroft, Adm’r. 
v. Stanton 351. 

4. After the plaintiff has taken issue informally upon a plea of the insolvency of the 
estate of which the defendants are sued as administrators, and which plea is con- 
ceded to be substantially good, it is error if the judgment entry recites that it was 
overruled bythe Court. McVay’s Adm’rs v. Krebs, 456. 

5. In this State a judgment binds lands only from the time of its rendition, and has 
no relation to the first day of the term. Quinn et al. v. Wiswall, 645, 
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JUDGMENT AND DECREE—(continvtp.) 

6. Thesale under a junior judgment which is not a lien upon the lands sold, can. 
not be sustained by referring the sale to the authority given by an older execu- 
tion, and judgment, when the older execution was not in the sheriff’s hands at 
the time of thesale. Jb. 

See Error, Writ of, 5. 
See Orphans’ Court, 10. 
See Practice at Law, 13. 


See Process and Service of, 5. 
JUDGMENT. NUNC PRO TUNC, 


1. A judgment nunc pro tunc may be rendered against the surety in an appeal 
bond, at aterm subsequent to that at which a recovery was had against the ap- 
pellant ; and the judgment against the appellant, together with the appeal bond, 
will be sufficient to authorize such a judgment against the surety. Bancroft, 
Adm’r vy. Stanton, 351. 


JURISDICTION. 


1. Thisjurisdiction is not taken away by the circumstance, that the steamboat is 
employed in conveying the mail of the United States. Monroe g Tardy v. 
Brady, 59. 

2. When a transcript from the Commissioners’ Court discloses that the Court had 
jurisdiction over the subject, the time when it held its session cannot be inquired 
into collaterally. Lewis, et dl. v. The Intendant and Town Council of 
Gainesville, 85. 

3. It is questionable whether.this Court can entertain jurisdiction when the final 
decree is pro forma by the consent of the parties ; but when the agreement is that 
such a decree shall be rendered, but none in point of fact is given, the writ of 
error will be dismissed. Elmes v. Sutherland, 263. 

4. The act of 1843 which directs appeal and certiorari cases, then pending in the 
Circuit Court of Mobile county, to be returned to the County Court, does not 
call upon the Court to repudiate an apneal cause of its own mere motion; and 
when a case depending in that Court, at the passage of the act, is determined 
there without objection, the judgment will not be reversed. Vaughan, et al. v. 
Seed, 740. 

5. A record of the Orvhans’ Court cannot be collaterally impeached, if the Court 
cbtained jurisdiction to make a division of real estate, proceeded to render a final 
decree, aud the commissioners in fact made a division. Moore, et als. v. Clay. 
742. 

6. A decree was rendered for the sale of the real estate of an intestate, upon a pe- 
tition by the administratrix, that the same could not be fairly, equally and bene- 
ficially divided among the heirs; it was objected in a collateral suit that it did 
not appear from the record, that the guardian of the infant children of the intes- 
tate answered the petition : that the testimony was taken by the petitioner with. 
out notice to the heirs ; that a ceed was directed to be made to the purchaser un- 
der the decree, although the purchase money was not paid ; that the infant heirs 
of the intestate had no notice of the proceedings in the Orphans’ Court : and that 
the publication was made without an order of Court, although the fact of non- 
residence was not verified by the oath of the administratrix: Held, that although 
these objections might be sustained by the record, they do not show a want of 
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JURISDICTION —(continveEp.) 


jurisdiction in the Orphans’ Court, or establish the nullity of its decree, but are 
mere irregularities, for which a revising Court might reverse, without affecting 
the purchaser’stitle. Perkins’ Ex. et al. v. Winter's Adm’rz, 855. 

7. The Orphans’ Court may take jurisdiction and order the sale of the reab estate 
of a deceased person, although the decedent had executed a mortgage thereon, 
which was undischarged ; and the purchaser at such a sale, will become invested 
with the title of the heirs of the mortgagor, Jb. 


See Practice at Law, 13. 


JURY AND JUROR. 


1, When a struck jury is demanded by either party, the list of jurors from which 
the striking is to be made, must be subject to no good cause of challenge. Da. 
vis v. Hunter, 135. 

2, A bias or prejudice against crime in general, is not such as will constitute a good 
challenge for cause. 1b. 

3. After a juror states that he is not sensible of any bias or prejudice in the ease, it 
not erroneous to refuse a further examination ofthe juror. Jb, 


See Court, Circuit,,1. 
See Criminal Cases, and Proceedings in, 3, 4. 
See Practice, 7. 


JUSTICE OF THE PEACE. 

1, When an appeal is taken, in an admiralty suit, from the judgment of a justice of 
the peace, rendered in the city of Mobile, it is no valid objection in the Circuit 
Court, that the justice was elected for a country beat, and therefore, under the 
statute disqualified to act in the city. Monroe g- Tardy v. Bravg, 59. 

2, A justice of the peace has jurisdiction under the acts of 1824 and 1841, in libel 
suits, by materia! men, &c. against a coasting steamboat, when the sum claimed 
is not more than fifty dollars. J. 

3. This jurisdiction is not taken away by the circumstance, that the steamboat is 
employed in conveying the mail of the United States. Jb. 

4. In appeals from justices of thz peace it is not necessary for the parties to make 
up an issue upon paper, and where the defendant relies on a tender, it is com- 
petent for the Court to require him to prove every fact, necessary to make out 
such a plea formally pleaded. And where in such case the word “ tender,” is 
found written in the transcript, but not signed by counsel, i: cannot be intended 
that it was received by the plaintiff as a plea, and thus preclude him from insist. 
ing at the trial that the money was notin Court. Harbin v. Knoz, 675. 


LAND TITLES SOUTH OF LATITUDE 31. 


1, The effect and design of the various acts of Congress, confirming incomplete ti- 
tles to land in Florida, it would seem was not to legislate upon the title, but by 
the disavowal of title in the United States, to remove all obstacles to the set< 
tlement of controversies relating to the title by the judicial tribunals. But, where 
Congress confirms the title to the same land, to two individuals, the confirma 
tion is merely a disavowal by the United States in favor of both parties, of all 
right and title tothe land in dispute. Each, therefore, must rely on the strength 
of his own title, and although, in such a case, a patent may issue, it adds nothing 
to the title derived from the United States, which was complete, so far as it de 
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LAND TITLES SOUTH OF LATITUDE 31—(continvep.) 


pended on the United States for its validity, by the act of confirmation. Eslava 
v. Doe ex dem. The Heirs of Farmer, 543. 

2. Where the United States relinquishes ntle to land to the “heirs” of a British 
subject, it musi be understood that the term heirs is used in reference to our laws, 
and not the English law of primogeniture J. 

3. The act of 1819 in respect to certain claims to land, south of latitude thirty-one, 
west of the Perdido, and east of New Orleans, embraces several distinct classes 
of claims; the first is ** Perfect grants.” These are recognized as valid and com- 
plete in themselves, and do not require a patent to issue, or further act by the 
governiuent to impart to them legal validity: it is admitted that per se they pos. 
sess this quality, and operate proprio vigore. Hallett and Walker, et al. v. Doe 
ex dem. Hunt, et al. 882. 

4. It was clearly competent for Spain, while it continued in possession of the terri- 
tory ceded to the United States by the treaty of Paris, to grant the lands within 
the same, with the assent of the United States; and the subsequent recognition 
of such grants by Congress, will impart to them validity. Ib. 

5. The first class of claims embraced by the act of 1819, are not affected by the 
requirements of the eleventh section of that act, and itis not essential to the title 
of claimants coming within that category, to cause surveys to be made of the 
lands to which their title has been recognized. Jb, 

6. A commissioner appointed to investigate and report upon claims to land, within 
the territory ceded to the United States, by the treaty of Paris of 1803, stated in 
his report, the number of acres granted toa claimant by the Spanish government ; 
afterwards Congress by statute recognized the title of the grantee as complete, 
independent of the right of the United States: Held—that the title must operate 


co-extensively with the terms of the grant, although it may embrace more land 
than the quantity stated in the commissioner’s report. 6. 


7. Semble—Inchcate claims to lands were not changed in their character, by the 
treaty which ceded Louisiana to the United States; that treaty only imposed up- 
on the Federal Government a political obligation to perfect them; and when the 
goveriment exercises its powers and confirms the title to one of several adverse 
claimants, the title thus confirmed, must necessarily in a Court of law be consid- 
ered paramount. Jb. 

8. The leading point of Hagan etal. v. Campbell and Cleaveland, 8 Porter’s Rep. 
9, in which it.was dttermined that the north and south lines of the Spanish grant 
then in question, continued eastwardly without deflectioa to the channel of the 
river, is reaffirmed. J6. 


LEGACY AND DISTRIBUTIVE SHARE. 


1. Quere?—Whether a statement by the testator, proved in a nuncupative will, that 
he wanted one sum of money appropriated to the schooling of three of his chil- 
dren, and another sum to the like purpose of two other children, is not to be con- 
sidered as the creation ofa trust, and not as alegacy. Quere—Also, whether 
these trusts or bequests do not lapse in the event of the death of the cestui gue 
trust. Boyett, etal. v. Kerr, 9. 

2. The hequest of freedom to a slave after the determination of a life estate in the 
same slave, created at the same time, must be construed with reference to exist- 
ing laws, and not with reference to laws as they may exist at the time when the 
bequest if effectual, would vest. Such a bequest is void under the existing laws, 
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LEGACY AND DISTRIBUTIVE SHARE—(conrinvep.) 


and therefore a bequest of money to the executor, to be used for the benefit of 
the slave is void, and it falls into the general residuum of the estate. Alston v. 
Coleman, et al. 795. 

3. A creditor, or legatee, has the right to pursue the assets of an estate, whenever 
there is reason to apprehend their misapplication by the executor, either volun- 
tarily, or by coercion of execution, in satisfaction of his own debts. Williams 
son v. The Branch Bank at Mobile, 906. 


See Wills and Probate of, 2. 
LIEN. 


1. The defendant in execution was in possession of a lot under a deed executed 
on the Ist of April, 1837, by J. C. M., as treasurer of the commi-sioners ap- 
pointed to sell lots in the town of Livingston, with covenant of warranty ; in 
December, 1838, the defendant in execution bargained and sold the lot, to a third 
person, to whom he delivered the possession. In June, 1838, the plaintiff ob- 
tained his judgment—on the 5th of August, 1839, the lot in question was sold 
under a fieri facias issued thereon, and in October, 1840, a patent was issued 
by the United States to the commissioners, &c., for the tract of land of which 
the lout wasapart: Heid that the judgment operated a lien upon the lot before 
the sale by the defendant in execution, and that the vendee of the latter might 
be dispossessed by action at the suit of the purchaser at the sheriff’s sale. Land 
v. Hopkins, 115. 

. The equitable lien of the vendor of land, will pass to his assignee of a note ta- 
ken from the vendee in part payment of the purchase money, and will not be lost, 
though the assignee neglect to sue the maker for so long a time as to discharge 
the assignor from liability upon his indorsement. Roper v. McCook and Robert. 
son’s adm’r, 318 


See Executions, Writ of, 2, 3, 9, 13, 14, 15. 


LIMITATION BY DEED OR WILL. 
See Will and Probate of, 2. 


LIMITATIONS AND NON.CLAIMS, STATUTE OF. 

1. The judgment upon the probate of a will cannot be reviewed by a writ of error 
after the lapse of three years, between the judgment and the suing of the writ of 
error. Boyett, et al. v. Kerr, 9. 

. Where the possession of personal property, is held adversely, for a period be. 
yond that prescribed by the laws of the State asa bar to an action, the origina, 
owner cannot successfully assert a title against such possessor, and the bar will 
be recognized in any country to which the property may be taken. Doyle v. 
Bouler, 246. 

. Areplication to a plea of the statute of limitations, that the note was.made in 
Soath Carolina, and thatthe defendant moved from that State before six years 
had expired after the making of the note, tenders an immaterial issue. Watson 
v. Brazeal, 451. 

4, The payee of a promissory note agreed with the principal maker to extend the 
time of payment, and received from him a substituted note, subscribed with his 
name and that of -his surety; suit being brought upon the substitute, the surety 
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LIMITATIONS AND NON-CLAIMS STATUTE OF—(continven.) 


denied the genuineness of his signature, and a verdict was returned in his favor. 
Afterwards the surety was sued upon the original note, and pleaded the statute of 
limitations, which it seems had run pending the first suit: Held, that the facts 
did not prevent the operation of the statute, there being nothing to show that the 
surety participated in, or connived at the forgery of his name after it was discov. 
ered. Branch Bank at Decatur v. Lanier, 595. 

. The statute of limitations will not run, so as to take from a plaintiff the benefit 
of a payment made to the defendant—there being mutual accounts between 
them. ‘The statute applies only to causes of action, and then only after the right 
to sue has accrued. Lucasv. Thorington’s Adm’r, 605. 

6. A promise to pay, without designating any time, imposes a present duty, and 
the statute of limitations begins torun immediately. Owen v. Henderson, 642. 

7. Where, in ar action for defamatory words the defendant pleads the statute of 
limitations, the onus lies upon the plaintiff of proving that the words charged, or 
some of them that were actionable, were uttered within twelve months preced. 
ing the commencement of the suit. It is not indispensabie to the admission of 
evidence upon such an issue, for the witness to state the precise time within that 
period when the words were spoken, but the defendant may make his examina. 
tion searching and minute upon the point. Teague v. Williams, 844. 

8. A check drawn upon the Bank payable to bearer, indorsed by the proper officer 
that it was “ good,” 1s prima facie an admission by the Bank, that the money 
drawn for, isin Bank subject tothe order of the drawer. This presumption 
may be repelled by proof, as that the admission was made by mistake. Smith 
v. Branch Bank at Mobile, 880. 

9. Such a-debt, if due, is not barred by the statute of limitations of three years. Jb. 


See Executors and Administrators, 3. 
MANDAMUS. 


1. If a suit is improperly abated by orderof Court on account of the plaintiff’s 
death, its reinstatement may be coerced by mandamus. The State, ex rel. Na- 
bor’s Heirs, 459. 

See Error, Writ of, 14. 


MORTGAGOR AND MORTGAGEE. 

1. Where a mortgage states, the debt intended to be secured, at an amount greatly 
beyond what is due, this at most is prima facie evidence of fraud, and may be 
repelled by showing the fairness of intention on the part of the mortgagee. Sto- 
ver v. Herrington, et al, 142. 

2. A mortgagee by purchasing a part of the mortgaged property in payment of a 
debt not secured, does not prejudice his mortgage as to the remainder. Jb. 

3. Where a mortgagee who was a surety fur the payment of the debt, against which 
the murtgage was intended to indemnify him, executed as the surety of the mort- 
gagor, a bond for the prosecution of a writ of error, sued out by the latter, to 
cause to be revised a several judgment rendered against him, upon one of the 
debis provided for, the mortgagee will not thereby defeat the mortgage, or in any 
manner affect its validity. Jb. 

4. Where the principal executes a mortgage for the indemnity of his surety, and 
a judgment is afierwards rendered against the principal and surety for the debt 
intended to be secured, but before such judgment is obtained, other judgments 
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MORTGAGOR AND MORTGAGEE—(continvep.) 
are rendered and exécutions issued, so as to create a lien upon the prineipal’s 
property, the surety cannot in virtue of the lien of his mortgage, give a preference 
to an execution of the plaintiff in the judgment against himself and principal ; 


but if he would make his security available he must proceed under the mortgage. 
Ib. . 


5. Where a mortgagee under the impression that a judgment and execution for the 
debt intended to be secured, will draw to them the lien of the mortgage, causes 
the mortgaged property to be levied on and sold, and becomes himself the pur- 
chaser; if he afterwards discover that other liens superior to the execution under 
which the sale was made, attached after the mortgage was executed, he may go 
into equity, and foreclose the mortgage ; especially upon his stipulating that the 
property shall sell for as much as it did at the execution sale. Jb, 143. 





6. Although a mortgagee may have purchased in the equity of redemption, he has 
the right to apply to a Court of Chancery for a foreclosure, and to quiet his title, 
as a Court of Chancery always looks with suspicion upon such transactions. To 
such a bill, the administrator, if the estate has been declared insolvent, is a ne- 
cessary party, to enable him to show, if he can, that the equity of redemption has 
been purchased at too low arate, ora fraud in the sale. Heirs and adm’r of 
Hitchcock v. United States Bank of Pennsylvania, 388. 

7. In such a case, if there is no suggestion that the mortgaged property will sell for 
more than the mortgaged debt, the complainant may take a decree for a strict 
foreclosure. Jb. 

8, In ascertaining whether a contract is a mortgage, ora conditional sale, the form 
of the contract will be controlled by the intention of the parties. Eiland, Adm’r 
v. Radford, 724. 

9. Some of the tests by which it may be ascertained in a doubtful case, whether a 
mortgage, or conditional sale was intended, are—did the relation of debtor and 
creditor subsist before the alledged sale—did the transaction commence by a 
proposition to lend, or borrow money~was there a great disparity between the 
value of the property and the price agreed to be given for it—did the vendor con- 
tinue bound for the debt—these facts, or any of them, if found to exist, go far to 
show, that a mortgage was intended, and not a conditional sale. Jb. 

10. A power of sale given by the mortgage, does not divest a Court of Equity of ju- 
risdictioa to decree a sale. McGowen, et al. v. The Branch Bank at Mobile, 
823. 

1l, Where two mortgages are executed by different mortgagors, to secure the 
same debt, both may be foreclosed in the same suit. Jb. 


See Chancery, 28. 

See Chancery Practice, 20, 21. 
See Conflict of Laws, 2. 

See Deeds of Trust, 9, 10, 11. 
See Jurisdiction. 7. 

See Orphans’ Court, 11. 

See Trust and Trustee, 7. 
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NOTARIES PUBLIC AND PROTESTS. 


1, Where commercial paper is placed in the hands of a aotary for demand and 
protest, if he has not given notice to the drawer and indorsers, he must inform 
the holder with all reasonable despatch what he has done; andif he has under- 
taken to give notice, he must perform this duty in such a manner as not to 
prejudice the holder’s rights. The Bank of Mobile v. Marston, 108. 

2. The certificate in the protest of a notary setting forth the demand and refusal of 
an inland bill, &c., and notice to the drawer and indorsers, is made evidence by 
Statute, yet it is not conclusive; and it is competent for the party to show sueh 
a state of facts, as prove that the certificate is untrue. Jb. 

3. Where the notary certifies that he has given notice of the dishonor of paper to 
the drawer or indorsers, and the holder in consequence thereof, fails to give it, if 
the certificate of the notary is false, he will be bound to make good any loss 
which may result from its falsity. Jb. 

4. The measure of damages in an action against a notary for failing to give no- 
tice of the dishonor of paper according to his undertaking, must be graduated 
by the injury sustained by the neglect; in estimating which, the solvency of 
the party to whom the notice was given, is an important element. Jb. 

5. The notary public who protests a foreign bill is authorized to give notice of its 
dishonor to all persons who are responsible to the holders, and a notice describ. 
ing himself officially to which his name is printed instead of written is good. 
In such case it may be intended irom the similarity of the name that the person 
who made the protest, was the same who gave the notice, although there is no 
official seal attached to the notice. Crawford v. The Branch Bank at Mobile, 
205. 


NOTICE. 

1, A notice at the suit of a Bank against one of its debtors, was received by the 
sheriff on the 20th April, 1842, executed on the 7th May thereafter, and inform. 
ed the defendant that the plaintiff would move for judgment against him “ at the 
next term,” &c., ‘* to be holden,” &c., in 1841. In May, 1842, the defendant 
appeared and filed a plea in propria persona: Held,—that the fair inference 
was, that the motion was to be submitted at the term of the Court next succeeding 
the time when the notice was issued and served, that so much of the notice as 
particularizes the time when the Court is to sit, may be rejected as surplusage ; 
and that an appearance and plea to the merits is a waiver of the objection to the 
process, if it were otherwise available. Crawford v. The Branch Bank at Mo. 
bile, 205. 

. An objection taken at the trial to the notice, certificate and note, is not suffi- 
ciently specific to reach a supposed defect of authority in the person serving and 
returning the notice. Crawford, et al.v. Branch Bank ut Mobile, 383. 

. Notice given at the time of a sheriff's sale of an unextinguished equity, is suffi- 
cient tocharge a purchaser, and in this respect there is no distinction between 
sheriff’s and other sales. [Onmonp, J. delivering opinion of the majority of the 
Court.] Williamson v. Branch Bank at Mobile, 907. 

See Bank, 7. 

ORPHANS’ COURT. 

1. The judgment of the Judge of the County Court upon the probate of a will, and 
his decree of final settlement of the estate under the will, cannot be joined in the 
same writ of error. Boyett, et al. v. Kerr, 9. 
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ORPHANS’ COURT—(continvep.) 


2, The proper course of practice in the County Court in testamentary causes is, for 
the person producing the will and asking probate to propound the will, to the 
Courtin writing, with the usual facts necessary to be proved, and informing the 
Court wkat persons wil! be entitled to distribution if the willis invalid. Jb, 

3. In order to make a valid decree for the final settlement of an estate, every party 
entitled to distribution must be brought in some way before the Court. When 
persons entitled to distribution under a will, die before a settlement, it is necessa- 
ry that their personal representatives should be before the Court at the final de- 
cree, Ib. 

4, A sale of land by three Commissioners, made by order of the Orphans’ Court, is 
valid under the act of 1822, Beck v. Simmons - Kornegay, 7). 

5. Where one purchases land at a sale made by order of the Orphans’ Court, and 
goes into possession, and remains in possession for two years, exercising owner- 
ship over it by cultivation, and clearing the timbered land, &c.,—he cannot re- 
scind the contract, although the Orphans’ Court had no jurisdiction to direct the 
sale, unless the heirs are unable or unwilling to make a good title to the land. 
Lamkin, et als. v Reese, et als. 170. 

6. Where a mistake has been made in the decree of the Orphans’ Court, as to the 
description of the land intended to be sold, which mistake is continued in the 
advertisement of the commissioners, the contract cannot be rescinded for that 
cause, if the purchaser was not deceived thereby, but got the land he intended to 
purchase, and the Court and the commissioners intended to sell. Nor will a bill 
in Chancery be entertained to correct the mistake, unless upon application to 
those having the power to rectify it, they refuse to do so. Jb. 

7. No question can arise in this Court, as to the reasonableness of the compensa. 
tion, unless made in the Orphans’ Court. Carroll, et al. vy. Moore, Adm’r. 
615. 

8, An administrator, who has paid any of the distributees, may on proof of the 
fact, have satisfaction entered. Jh. 

9. The Orphans’ Court cannot decree, that the sureties, on satisfying the decree 
rendered, be discharged from further liability—that can only be ascertained, by 
a proceeding upon the bond itself, before a competent tribunal. Jb. 

10. Where a decree has been made by the Orphans’ Court directing an executor to 
convey Jand, which his testator in his lifetime had sold, and agreed by bond to 
make titles for, the jurisdiction of that Court attaches upon the filing of a petition, 
setting out the sale, the agreement by bund, &c., to convey, the death of the obli- 
gor, and the grant of letters by the Court to which the petition is made ; and such 
decree cannvt be collaterally impeached when the jurisdiction has attached 
though there may be error in the proceedings. Samuels v. Findley, 635. 

11, The Orphans’ Court may take jurisdiction and order the sale of the real estate 
ofa deceased person, although the decedent had executed a mortgage thereon, 
which was undischarged ; and the purchaser at such a sale, will become invested 
with the title of the heirs of the mortgagor. Perkins’ Ex’r vy. Winter’s Adm’rz, 
855. 

12. Where lands are. sold by commissioners, under an order of the Orphans’ Court | 
the sale confirmed, the commissioners ordered to make a “* conveyance by deed” 
to the purchaser, and bonds for the payment of the purchase money executed 
by the latter, the rule of caveat emptor applies, and the purchaser can claim no 


indemnity, for any incumbrance that may rest on the title. Ib. 
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13. Commissioners appointed by the Orphans’ Court to sell land, and ordered to 
execute a deed ‘o the purchaser, are in no default if they do not look him up, 
and tender a conveyance. It is enough if they deliver to the purchaser a deed 
on demand. Semble: if the commissioners refuse to execute the order of the 
Orphans’ Court, that Court might cause a conveyance to be made, or, if its pow- 
ers are inadequate, Chancery could lend its aid. Jd. 

14. Where an insolvent estate was in process of being audited, at the time of the 
passage of the act of 1843, for the settlement of estates in the Orphans’ Court, 
the law previously existing will govern and control it; but where the initiatory 
steps only have been taken, the proceeding so far as it has progressed, will be 
governed by the former law, but so far as subsequent action is had, it must con. 
form to the act of 1843. Martin, Adm’r, vy. Baldwin, 923. 


See Error, Writ of, 14, 19. 

See Executors and Administrators, 9. 
See Jurisdiction, 5, 6. 

See Sale, 3. 

See Vendor and Vendee, 9. 


PARENT AND CHILD. 


1. A father may sue in case for an injury done to an infant child (then living with 
and engaged in his service) by dogs, permitted by the defendants to run at large 
after a knowledge that such dogs were accustomed to bite mankind. Durden 
v. Barnett g- Harris, 169. 

See Contract, 5. 


See Gift, 1, 2. 


PARTNERS AND PARTNERSHIP. 


1. One partner may bind the firm by contracts relating to the partnership, and when 
a note made by one partner in the name of the firm is put in suit, it is not incum- 
bent on the plaintiff in the first instance to show that the note was given for a part. 
nership transaction, for such is the legal intendment. If the note was given for the 
individual debt of the partner making it, with the knowledge of the party to whom 
it was given, these facts must be shown in defence to the action. Knapp v. Mc. 
Bride & Norman, 20. 

2. The death of one of several partners, operates a Cissolution of the partnership, 
unless its continuance is provided for by express stipulation. But, quere—where 
one partner gives a power of attorney in the firm name with authority to make 
notes, draw bills, &c., and after his death, the attorney without a knowledge 
thereof, makes a negotiable note in the name of the partnership, ante-dated of a 
day when the deceased partner was in life, which goes into the hands of a bona 
fide holder, without notice, may it not be enforced against the surviving partner, 
although it was given in payment of the deceased partner’sdebt ? Jb, 

3. Although service of process on one partner is suflicient to bring in the firm where 
the partnership is continuing, yet the plaintiff'is not bound to accept such service, 
but may require all the partners to be notified of the pendency of the suit. If 
the plaintiff declares against all the members of the firm, he may discontinue as 
to those not served with process, and if he omits to take jadgment against them, 
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without a discontinuance in fact, a co-defendant against whom judgment was 
properly rendered, cannot avail himself of the irregularity on error. Nall v. 
Adams, 475. 

4, T. & D. were mechanics working in partnership; T. agreed with W. todo 
some work on his house, for which the latter was to pay him in board; there was 
no evidence to show whether D. was present when the contract was made, or 
that he knew anything of itsterms. Both T. & D. did the work, and T. boarded 
with W. while they were dving the work, and for a sufficient length of time 
thereafter, for his board to amount to a sum equal to the price of the work : Held, 
that the contract was valid, and that the work being paid for as stipulated, an 
action could not be supported to recover the price of it, in consequence of any in- 
terest of D. White v. Toles § Dunlap, 569. 

5. In professional parnerships formed for the practice of the law, if one member of 
the concern acknowledges the receipt of money for a client, the latter need not in- 
quire how the claim was collected, or whether paid at all, or not, but may charge 
the firm upon the assumption that the receipt expresses the truth; and the part- 
ner who had no agency in giving the receipt cannot gainsay its truth. Cook ¢ 
Lamkin v. Bloodgood, 633. 

6. Although the perception of profits, as such, imposes on the persons receiving 
them, all the obligations of a partner as to third persons, as between thomselves 
they may by their own contract, regulate their respective liabilities in any man- 
ner they think proper; and may therefore stipulate that one shall not be liable 
for the debts of the firm. Pollard vy. Stanton, 761. 

See Attorney at Law, 3, 5. 
See Intendments and Legal Presumptions, 9. 


See Pleadings, 18. 


PENALTY. 

1. A penalty created by statute for the omission to do a particular act, cannot be 
relieved againstin Chancery, any more than at law ; but Chancery may entertain 
a bi!l for the discovery of facts, showing either a sufficient excuse, or to establish 
fraud in the party, seeking to enforce the penalty. Chandler v Crawford, 506. 


PLEADINGS. 


1. Duplicity in a replication toa plea is bad on general demurrer, notwithstanding 
the act abolishing special demurrers. Stiles v. Lacy, 17. 

2. In an action of covenant upon a general warranty, the averment that at the 
sealing and delivery of the deed, one N. had the lawful title, freehold and pos. 
session, of the land warrented, and still continues so to have, by reason whereof 
the grantee is, and always has been, unable to recover the possession, showsa 
sufficient breach of the covenant, and is equivalent to the assertion of a legal 
ouster. Banks § Ready, Executors of Sims v. Whitehead, 83. 

3. A pending attachment may be pleaded in abatement by the garnishee, when 
sued for the same debt, by the original creditor. Crawford v. Clute ¢ Mead, 
157. 

4. The plea must contain averments of all the facts necessary to give the Court in 
which the attachment is pending jurisdiction, and must show whether the whole 
or what portion of the debt has been attached. A plea in abatement therefore, 





1014 INDEX. 








PLEADINGS—(continvep.) 
setting forth that garnishee process had issued upon a judgment, which did not 
aver the amount recovered by such judgment, or that the affidavit'which the 
statute requires had been made, is bad on general deinurrer. 1b. 


5. A plea which affirms that the contract for the breach of which the action is 
brought was not seriously entered into, and if it was, it was not intended to be 
operative, is not obnoxious to the objection of being argumentative. Rake’s 
Adni’r. v. Pope, 161. 

6. Semble—the plaintiff cannot object on general demurrer that a plea is argumen- 
tative, or that it amounts to the general issue ; according to the English practice 
he should demur specially. Jb. 162. 

7. The plaintiff brought his action, as alledged in the declaration, for the recovery of 
the last of three instalments, agreed to be paid as the purchase money, for certain 
property sold to the defendant by him: it was »leaded by the defendant that the 
plaintiff had previously sued him for the two former instalments, and that he had 
defeated a recovery, upon proof that the contract sought to be enforced had never 
been entered into by him: Held, that the plea was good, and if supported by 
proof entitled the defendant to a verdict and judgment. Jb. : 

8. It is sufficient to declare in detinue for a negro woman by name, without stating 
her complexion, age, &c.; for a cow, without describing her color, mark, brand, 
&c.; or for a certain number of knives and forks, without mentioning the maker’s 
name, character of the handles, &c. Haynes v. Crutchfield, 189. 

9. A replication to a plea of the statute of limitations, that the note was made in 
South Carolina, and that the defendant moved from that State before six years 
had expired after the making of the note, tenders an immaterial issue. Watson 
v. Brazeal, 451. 

10. If issue is taken upona plea tendering an immaterial issue, the Court cannot 
instruct the jury to find against the evidence; but should after the issue is found 
either award a repleader, or render judsment non obstante veredicto. Ib. 

11. {[n an action of assumpsit, for the recovery of money collected by the defendant 
for the plaintiff’s use, the declaration alledged that the defendant ‘ undertook 
and promised the plaintiff to pay that sum on demand, which though demanded, 
he has not done :” Held, that the allegation, though informal, amounted to a re. 
quest with the omission of time and place, and was not bad on general demurrer. 
Forrest v. Jones, 493. 

12. A pleain abatement filed within three days next after the filing of the declara- 
tion is within time, if the trial is not thereby delayed, and it is not error to refuse 
to strike such a plea from the file. Comstock, et al. v. Meek g- Co. 528. 

13. If a matter of defence arises after issue joined, it must be pleaded puis darrein 
continuance ; if it arises pending the suit, but before issue joined, it is pleadable 
in bar to the further maintenance of the suit. Burns v. Hindman, 531. 

14. The writ issued against B, as sheriff of Monroe county, and several persons as 
his sureties, but not being served on the principal the action was discontinued, 
and his sureties alone declared against, alledging as a breach, that B. after the 
execution of the bond as sheriff received divers sums of money, to wit: the sum 
of twenty-five hundred dollars, which was due to, and belonging to the county of 
M.; which, though often requested, he failed and refused to pay: Held, that al- 
though the breach was general, and omitted to state the circumstances under 
which the money was received, yet it was good after verdict and judgment, if 
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not at common law, certainly under the act of 1824, “to regulate pleadings at 
common law.” Broughion, et al. v. The Governor, 561. 

15. Semble—a replication should not contain two answers to the same plea, but it 
may put in issue several facts where they amount to only one connected propo- 
sition; and it may contain distinct answers to different parts of the plea, divisible 
inits nature. Owen v. Henderson, 641. 

16. A replication to the statute of limitations, that the defendant held the money 
sought to be recovered, in trust for the plaintiff, is bad; the particular character 
of the trust should be set out, that it might be seen whether it was one of exclu- 
sive equitable cognizance, or one against which the statute does not run. J6. 


17. When the plaintiff styles himself to be sheriff and ex officio administrator of the 
estate of one deceased, and sues on a note payable to another person as admin. 
istrator ex officio, of the same intestate, and the declaration alledges that the term 
of office of the payee having expired, the plaintiff was duly appointed ez officio 
administrator de bonis non, upon error, after a judgment by default, the title of 
the plaintiff to sue on the note must be considered as sufficiently stated. Wag- 
ner & Hughes v. Chenault, 677. 

18. One partner when sued jointly with anuther, has the right to plead separately : 
therefore, when one of the partners pleaded non-assumpsit, and the plaintiff re< 
plied, that he in connection with his partner did assume, &c., to which he rejoin. 
ed. that he did not assume in manner, &c., as the plaintiffin his declaration, and 
in his replication had alledged, to which the plaintiff demurred, and ‘the Court 
sustained the demurrer: Held, :hat this was in effect an issue upon the. plea of 
non-assumpsit, and the demurrer improperly sustained. Plowman & Mc Lane 
v. Riddle, 775. 

19. An allegation in the declaration, that the note was delivered to the defendant, 
is a clerical misprision, amended by other parts of the record, and therefore not 
available on error. Allen v. Claunch, 783. 

20. Where the plaintiff consents to receive what is familiarly called a plea in short, 
the language of the plea will be fairly and liberally interpreted ; consequently 
where a surety in a promissory note pleads to an action against him, “ that with- 
out any consideration he placed his name to the note deélared on, after the same 
had been made, executed and delivered to the payee, and by him accepted,” his 
plea must be taken as a denial that there was sucha consideration as would sus. 
tain his promise to pay. Jackson’s Adm’r vy. Jackson and another, 791. 

21. A plea of ne unques administrator, is a good plea in a suit commenced by an 
administrator, profert not being made of his letters of administration, and the 
note sued on, not being made to him as such. Worthington, Adm’r v. McRob- 
erts & Porter, 814. 

22. ‘The proof was, that the defendant had charged the plaintiff with swearing to a 
lie, before one H., a justice of the peace, of B., in a cause pending before that 
justice, in which the present defendant was plaintiff, and A. S. defendant; in 
the declaration the names of the parties to the suit, were transposed: Held, if 
the declaration referred to, and was intended to indicate the case which the wit< 
ness had in view, the variance between the allegation and proof was not fatal. 
Teague v. Williams, 844. 

23. Where the declaration charges the speaking of many slanderous words, it is 
competent for the plaintiff to prove that the defendant spoke some of the words 
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PLEADINGS—(continvep.) 
charged, more than twelve months befure suit brought, whether actionable in 
themselves, or not, for the purpose only, of showing guo animo the slanderous 
words proved to have been spoken within the twelve months, were uttered; and 
this although the statute of limitations is pleaded. Jb. 

24. A recovery may be had on the common counts although there is a special con- 
tract, whenever by its breach the plaintiff is entitled to recover a sum in numero, 


or which can be rendered certain by a mere calculation. Sprague and Wife v. 
Morgan and Wife, 952. 


See Appeals and Certiorari, 8 

See Assumpsit, 6. 

See Consideration, 3. 

See Ejectment and Trespass to try Titles, 1, 2. 
See Husband and Wife, 6. 


PRACTICE IN CHANCERY. 


1, Where an order of reference to the register is general, viz : of “ the matters of ac- 
count between the parties,” without giving any direction as to the mode of taking 
testimony, whether any should be taken, or whether the same should be special. 
ly reported, it is competent for either party to lay before :he register the books 
showing the state of accounts which it is the object of the suit to adjust, and 
also to examine witnesses viva voce in aid or explanatory thereof. Kirkman, et 
al. v. Vanlier, 217. 

2. Semble—Under a general reference to a register to ascertain a fact, he should 
report his conclusion and need not embody the evidence upon which it is found- 
ed. Jb. 

3. The rule of practice declaring that exceptions to testimony taken by the register 
must be taken before him, and certified in his report, and if not so taken the 
exception is waived ; consequently, to authorize the Chancellor to sustain an 
exception, it must appear from the report to have been regularly taken, or at 
Jeast to be well founded. Jb. 

4. A bill filed by the defendant to a suit in equity, against the complainant, recited 
the pendency of the original cause, yet did not pray that it might be regarded as 
a cross bill, or that the suits might be brought to a hearing at the same time ; was 
filed after an order of reference and report of the register in obedience thereto, 
but did not ask an injunction, or other order to stay proceedings in the original 
cause, and no such order was made; nor did the complainants therein propose 
to submit toa hearing on bill and answer: Held, that the Chancellor might 
with strict legal propriety, refuse to consider such a bill as a cross suit; and if it 
was an original independent bill, a decree dismissing it could not be revised on a 
writ of error sued out in the original cause. Jb. 

. Where a fact is alledged ina bill, which prima facie must be within the know- 
ledge of the defendants, if he omits to notice it in his answer, he shall be held to 
have admitted it, at least so far as to dispense with proof from the complainant to 
establish its truth. Jd. 


. The complainant in a bill of interpleader, should make an affidavit that his bill 
is not filed in collusion with either of the defendants named therein, but merely 
of his own accord, to obtain the relief sought ; the want of such an affidavit may 
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be good ground of demurrer, but if the defendants do not demur, they cannot 
object at the hearing, or on error, that the bill was irregularly exhibited. Gibson, 
et al. v. Goldthwaite, 281. 

7. A bill of interpleader puts the defendants to contest their respective claims, and 
if the question between them is ripe for decision, the Court decides it; but if 
the cause is not in that condition, the Court directs an action, or an issue, or a 
reference to the master. Jb. 

8. A writ of error sued out in a Chancery case in the names of the parties to the origi- 
nal bill, where new ones are made by a supplemental bill, isirregular ; but under 
the statute the writ is amendable by the record. Toulmin, et al.-v. Hamilton, et 
al. 362. 

9. Where several persons are interested in the distribution of a trust fund, this is 
a sufficient privity to warrant their being made parties to tue same bill, either as 
plaintiffs or defendants. Jb. 

10. When a bill discloses that one holding a bill, to the owner of which the right of 
distribution attaches, has the possession merely, and that the ownership is in 
another, that other is the proper party, and not the one who has the possession 
merely ; but the omission of such a party is no reason to dismiss a bill for want 
of equity. Jb. 

11. When after filing a bill some of the complainants become bankrupt, as well as 
some of the defendants, and some of each party are represented by a common 
assignee, he is properly made a party defendant, upon the supplemental bill of 
the remaining complainants. Ib. 

12. If one is improperly made a party defendant, the objection is personal only 
and must be raised on demurrer. Jb. 





13. Although a mortgagee may have purchased in the equity of redemption, he has 
the right to apply to a Court of Chancery for a foreclosure, and to quiet his title, 
as a Court of Chancery always looks with suspicion upon such transactions. To 
such a bill, the administrator, if the estate has been declared insolvent, is a ne. 
cessary party, to enable him to show, if he can, that the equity of redemption has 
been purchased at too low a rate, ora fraud in the sale. Heirs and adm’r of 
Hitchcock v. United States Bank of Pennsylvania, 388. 

14. In sucha case, if there is no suggestion that the mortgaged property will sell for 
more than the mortgaged debt, the complainant may take a decree for a strict 
foreclosure. Jb. 

15, It is no objection that a trustee and his cestui que trust, unite in the same bill : 
therefore, where trustees filed a bill without disclosing the beneficiary, and after- 
wards a supplemental bill, disclosing the fact that they were trustees for the 
United States Bank of Pennsylvania, and praying that it be made a party com. 
plainant to the bill; and also an amended supplemental bill, disclosing that the 
Bank had gone into liquidation, and that certain persons were assignees of the 
Bank, and praying also that they may be made parties complainant: Held, that 
all these persons constitute in law but one, representing the interest of the Bank. 
Ib. 

16. An injunction may be dissolved upon the answer of those defendants within 
whose knowledge the facts charged in the bill must be, if they exist at all, al- 
though there are other defendants who have not answered. Dunlap v. Clem- 
ents, et al. 539. 


128 
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PRACTICE IN CHANCERY.—(continvep.) 

17. When an account is called for by the bi!!, and given in the answer, it is respon. 
sive matter, and entitled to be considered as evidence. Powell, et al. v. Pow- 
ell, Admr’z, 582. 

18. The rule of practice, which directs that all orders of publication, shall succinct. 
ly state the facts and objects of the bill, is of the same nature as the statute regu 
lation requiring a copy of the bill to be served with the subpena; but a mistake 
or even the entire omission to comply with the rule, is not available on error. 
McGowan, et al. v. The Branch Bank at Mobile, 823. 

19. A discrepancy between the time at which the complainant prays the defendant 
may answer the bill, and that named in the order of publication is no error; the 
time in the prayer is immaterial, and in the publication, only so, as informing 
the defendant when he must answer. Jb. 

20. Where the decree is founded on the master’s report, ascertaining debts to be 
due not covered by the bill, and entirely omitting those which are, it is error, al- 
though no exception was taken to the report, for on the face of the decree it is 
‘shown to be wholly disconnected from the case made by the bill. 6. 

21. When the allegations of a bill leave it uncertain whether a mortgage, sought to 
be foreclosed, was executed by two of the defendants, or by one of them only, 
and the evidence in the cause does not remove the uncertainty, the objection is 
available on error, although no demurrer for this cause is interposed: but a re- 
versal for such a cause carries no costs. Jhb. 

22. Where two mortgages are executed by different mortgagors, to secure the same 
debt, both may be foreclosed in the same suit. Jb. 

23. Joint judgments were recovered by the complainant against the defendants, G. 
W., J. H. W., and R. L., all of whom it was alledged in the bill, united in a 
fraudulent purpose to defeat the collection of these judgments—the two former 
made absolute sales, professing to pass the possession and property to their res- 
pective vendees—the latter executed mortgages. ll these transactions are 
charged to have been fraudulent, not only on the part of the defendants in the 
judgment, but of their vendees and mortgagees: Held, that as the defendants in 
the judgment had a common interest in its satisfaction, and are charged witha 
joint participation in a design to defraud, which led to the supposed fraudulent 
tranfers, a bill which makes them all parties, and seeks to set aside their respec- 
tive conveyances, is not multifarious. Planters and Merchants’ Bank v. Walk- 
er, et al. 927. 

24. An application to continue a cause in equity, addresses itself tothe discretion of 
the Chancellor, and however unwisely exercised, cannot be revised in an appel- 
late Court. Jb. 

25. When at the time a commission to examine witnesses issued, but one of the de- 

- fendants had answered, and his counsel were duly notified of the time and place 
when the commission would be executed; the other defendants were in default, 
and a decree pro confesso had been rendered against them: Held, that the de. 
fendants who were in default cannot insist upon the want of notice, but it was 
competent for the plaintiff, under the statute, to make out his case by testimony 
taken ez parte. Ib. 

26. If a defendant who is in default afterwards answers, so that a decree pro con- 
fesso is set aside, depositions taken without notice to him while the decree was 
operative, will not becume inadmissible evidence. The correct practice in such 
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PRACTICE IN CHANCER Y—(continvep.) 
case is, upon the decree being set aside, for the defendant to move upon a@ pro- 
per showing for leave to take the depositions of the same witnesses at his own 
instance, and a commission could issue on such terms as would protect the com- 
plainant. Jb. 928. 
See Chancery, 7, 9. 
See Vendor and Vendee, 7. 





PRACTICE AT LAW. 

1. In order to make a valid decree for the final settlement of an estate, every party 
entitled to distribution must be brought in some way before the Court. When 
persons entitled to distribution under a will, die before a settlement, it is necessa- 
ry that their personal representatives should be before the Court at the final de- 
cree. Boyett, et al. v. Kerr, 9. 

2. Semble—Where the defendant denies by plea, regularly pleaded, that he made 
the note on which the action is founded, the plaintiff may read the note to the 
jury, if he show prima facie that it was made by the defendant, or that he au- 
thorized it, or adopted it as his own; but in the inquiry before the Court, the ex- 
amination should not be extended so far as to show, that in point of law, there is 
no obligation upon the defendant. When the note has been read to the jury up- 
on the plaintiff’s proof, then the defendant may adduce his evidence. Knapp 
v. McBride §- Norman, 19. E 

3. When the person for whose use a suit is instituted dies pending the suit, it is not 
necessary that his personal representatives should be made parties, but the suit 
proceeds in the name of the nominal plaintiff. Gray v. Turner, use of Johnson, 
30. 

4, Where a cause has been tried upon an issue of fact, and verdict and judgment 
thereupon, it will be intended on error, that a demurrer to the declaration, found 
in the record, which does not appear to have been disposed of, was withdrawn 
by the defendant. Carlisle v. Davis, 42. 

5. When there are several suits, by material men, laborers &c., against a steam- 
boat, commenced beforse a justice of the peace, and removed into the Circuit 
Court by appeal, itis not an error which can be revised here, for that Court to 
refuse to c.nsolidate the causes; although the consolidatiun would have been 
properly ordered by the Circuit Court. Monroe §- Tardy v. Brady, 59. 

6. The Court may permit a party ia a civil cause to challenge a juror at any time 
before the cause is submitied to the jury, although they may have been selected 
and sworn. Huynes v. Crutchfield, 139. 

7. A Court may at the same term at which it renders a judgment, set it aside, and 
retrace its steps, and a writ of error will not lie to review its action in recalling its 
judgment. Johnson v. Lattimore, 200. 

8. It is contrary to the duty of a clerk to transmit original papers pertaining to the 
cause below to this Court. Copies only should be sent. Crawford, et al. vy. 
Branch Bank at Mobile, 3383. 

9. If a suit is improperly abated by order of Court on account of the plaintiff’s 
death, its reinstatement may be coerced by mandamus. The State, ex rel. Na- 
bor’s heirs, 459. 

10. It was decided in this State, at an early day, and such has been the continuous 
practice, that the Court cannot order the plaintiff to be nonsuit against his con- 
sent, and whenever hé subsuits his case toa jury he must be understood to insist 
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PRACTICE AT LAW —<(continvep.) 
upon a verdict: it is consequently erroneous to coerce a nonsuit, though the 
plaintiff’s proof may have been insufficient, and he has not been prejudiced 
thereby. Hunt, use, Gc. v. Stewart, 525. 

11, Issue being tendered to the facts recited in a petition, upon which an execution 
had been superseded, and the petitioner declining to join in the issue, and offer. 
ing no testimony in support of it, but desiring to take a nonsuil, the Court was 
justified in rendering judgment against him and his surety. Spence & Stinnett 
v. Walker, 568. 

12. The certificate of a clerk of an inferior Court, that a writ of error was sued 
out, &c., that the judgment was superseded by the execution of a bond, stating 
the names of the sureties, &c., if in other respects regular will authorize a judg- 
ment of affirmance, not only against the plaintiff in error, but his sureties also ; 
this has been the practice for many years, and whether correct in its inception 
or not, must be adhered to, otherwise judgments long since rendered might be 
vacated. Weissinger & Crook, ex parte, 710. 

13. A technical discontinuance by reason of the omission of the plaintiff to take a 
judgment of nil dicit, when a part of his debt is not answered by the plea filed, 
will not be enforced here. Mallory, et al v. Matlock, 757. 

14, When an attachment is sued out on a debt not due, the cause is continued by 
operation of law, until the maturity of the debt, without any formal continuance 
being entered. Allen v. Claunch, 788. 

See Abatement, 4. 

See Attachment, 1. 

See Bank, 7. 

See Depositions, 4. 

See Detinue, 1, 4. 

See Error, Writ of, 8, 9, 11, 12. 
See Evidence, 57. 

See Partners and Partnership, 2. 
See Pleadings, 10. 

See Process, Service of, 5. 


PRINCIPAL AND AGENT. 

1, D. & K. appointed H. D. their attorney, “ with full power and authority for us, 
and in our name, to draw or indorse promissory notes, to accept, draw or indorse 
bills of exchange, and to sign any check, or checks, order or orders, for any mo« 
ney or effects, which we now have, or hereafter may have, deposited in the 
Branch of the Bank,” &c.: Held,—that H. D. had an authority to make, draw, 
or indorse, notes or bills, on account of D. & K., without reference to the form 
and amount, or place where, and to whom payable. As to checks and orders 
there is a limitation—these must be addressed to the Branch of the Bank, &c., 
Knapp v. McBride and Norman, 19. 

2, An agreement between A. and B. that the former should become the purchaser 
of property, and allow it to remain with the defendant to re-sell and reimburse 
the plaintiff, and if, after such payment there should be an excess, the defend- 
ant should appropriate it to himself, does not make the plaintiff the defendant's 
agent. Haynes v. Crutchfield, 189. 
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3. Where an agent to whom a note as such agent is made payable, entrusts it to 
an attorney for collection, who fraudulently transfers the note to a Bank, which 
collects the money, the agent cannot maintain an action for money had and re- 
ceived to his use against the Bank. Tke law will not raise an implied promise 
except in favor of the owner of the money. Branch Bank at Montgomery v. 
Snyder, 308. 

. 4, General reputation is inadmissable to prove the fact of agency. Blevins v 
Pope & Son, 371. 

5. A principal may ratify the unauthorized act of his agent, and such ratification 
may be either express or implied ; but to be binding on the principal must be de- 
liberately made, with full knowledge of the material facts. Jb. 

6. A demand of the agent, by the principal, of money, which the former bad wast. 
ed, or misapplied, is not a ratification of his tortious act. Jb. 

7. S., a practising physician, being about to leave home temporarily, made R. his 
agent, by verbal appointment, with a general authority to transact all business for 
him in this State, and left with him his books and accounts for professional servi- 
ces, “for settlement :” Held, that as it respected the books and accounts, the 
authority of the agent was restricted by the terms “* for settlement ;” and he was 
not authorized to assign them toa surety of his principal, to indemnify the surety 
against the consequences of his suretyship. Wood vy. McCain, 800. 


8, Where a principal, with a knowledge of all the circumstances of the case, delib- 
erately ratifies the acts, doings, or omissions, of his agent, he will (in general,) 
be bound thereby, as fully to all intents and purposes, as if he had originally giv. 
en him direct and ample authority in the premises. But where a third person 


acquires rights after the act is done, and before it has received the sanction of 
the principal, the ratification cannot operate retrospectively, so as to overreach 
or defeat those rights. Jb. 

9, Where one acting as an agent of a third person, goes beyond his authority in 
making an assignment of debts due his principal, and a creditor of the principal 
causes a garnishment to be served upon his debtor, the subsequent ratification of 
the assignment by the principal cannot overreach and defeat the lien of the gar- 
nishee. Th. 

See Evidence, 50, 52. 


See Justice of the Peace, 4. 


PRINCIPAL AND SURETY. 

1. When a judgment is obtained against a principal and his sureties, and the pro. 
perty of the principal is levied on for its discharge, a third person who become 
bound in a delivery bond for the forthcoming of the property, and it not being 
delivered, has the debt to pay, cannot look to the sureties for contribution. Dun- 
lap v. Foster, 734. 

2. One person entered into a contract with another, by which he was to receive 
his promissory note without surety, and the note was made and received; after. 
wards the payee called upon the maker for a surety, who accordingly took the 
note, had it subscribed by a third person, and returned it to the payee: Held, 
that as there was no new consideration as between the payee and principal, and 
none whatever, as it respects the former and the surety, the undertaking of the 
latter could not be enforced. Jackson’s Adm'r vy. Jackson and another, 791. 
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3. To show that a promissory note was signed by a surety without consideration, 
it is competent to prove by parol the agreement between the payee and the prin- 
cipal, its making and acceptance by the payee, and the circumstances under 
which the surety subscribed it. Jb. 

4. A surety, when sued alone, may, by releasing his principal, make him a compe. 
tent witness for himself; and where a bill of exceptions states that the principal 
received a release from the defendant (his surety,) discharging him from all lia- 
bility in respect to the subject matter of the action, it will be intended that the 
release was unobjectionable in itsterms. Bondurant, etal. v. The Bank of the 
State of Alabama, 830. 


See Bills of Exchange and Promissary Notes, 17. 
See Evidence, 48, 51. 

See Executors and Administrators, 2. 

See Pleading, 20. 

See Sheriff aud Sureties, 2. 


PROCESS AND SERVICE OF, 


1. A Court may at the same term at which it renders a judgment, set it aside, and 
retrace its steps, and a writ of error will not lie to review its action in recalling 
itsjudgment. Johnson v. Lattimore, 200. 

2. After judgment by default, where the prucess is a judicial attachment, a return 
of * not in time to execute,” to the Ca. Ad. Res. will be considered as a general 
return of not found. Quere? Whether in any case where the process is by attach- 
ment, advantage of defects in the process are available, where no plea in abate- 
ment has been interposed ? Thompson, et al. vy. Hair, 313. 

3. Courts will, ex officio, take notice of the returns made by Bank agents, in the 
same manner as they do returns by sheriffs. Crawford, et al. v. Branch Bank 
at Mobile, 383. 


4. A writ was placed in the hands of a sheriff appointed by the Governor to fill a 
vacancy, on the 8th March, on the 12:h uf the same month the writ was execut- 
ed on one of the defendants, and on the 30th on the other; on the 18:h of March 
a sheriff elected by the people was invested with the office: Held, that the ser- 
vice of the writ was good, being made by a sheriff de facto, such a short time af- 
ter his successor was qualified, that it could not have been generally known that 
he was superseded. Flournoy v. Clements and another, 535. 


5. The writ was returned executed on C. only, who pleaded, as to G. there was no 
return ; the declaration was against both G. and C., and both their names were 
stated as defendants on the margia of the judgment entry, which recited that the 
parties came by their attorneys, and thereupon came a jury, &c., “to try the issue 
joined,” who find for the plaintiff, the amount of debt declared for, with dama- 
ges: Thereupon it is considered, “that the plaintiff recover of the defendants 
the aforesaid debt,” &c.: Held, that they only were parties who had united in 
the issue tried ; that the judgment was a consequence of the verdict and intended 
to conform to it; and that the substitution of the word * defendants” for defend- 
ant, would be treated as a mere clerical misprision. Graham ¢ Christian v. 
Roberds. 719. 
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PUBLIC. POLICY. 








1, The mere attempt of the purchaser of property at public sale to prevent a person 
from bidding for it, will not render the purchase invalid as against public policy ; 
but to have this effect the attempt must have been successful.. Haynes v. 
Crutchfield, 189. 


RENT. 
1. Whether rent can in any cas> be recovered, where the relation of landlord and 


tenant has not in fact existed, but the land has been occupied by the mere suf. 
ferance of the owner.—Quere? Gurley v. Davis, et al. 315. 


See Guardian and Ward, 1. 


RIGHT OF PROPERTY, TRIAL OF. 


1. The only proper issue upon the trial of the right of property under the statute, is 
an affirmation on the part of the plaintiff, that the property in question is sub- 
ject to his execution, and a denial of that fact by the defendant; consequently a 
plea which alledges that the same property has been levied. on at the suit of an- 
other execution creditor, a claim interposed and bond given with surety to try the 
right, will not be entertained, even if the proof of such facts would avail before 
the jury. Langdou ¢- Co. v. Brumby, Adwm’r, 53. 


2, Although goods are levied on by a junior execution, and delivered to a third per- 
son, who has interposed a claim and given bond with surety as required by law, 
yet it will be competent to levy on the same by a fieri facias, the lien of which 
first commenced and still continues. But if the older execution is first levied and 
proceedings instituted to try a claim, a juniorexecution cannot be levied on the 
same property. Jb. 

. Where a levy is made on slaves and bond given to try the right by one claiming 
them, a subsequent junior execution cannot be levied on the same slaves, although 
they are left by the claimant with the defendant in execution, Kemp ¢- Buck. 
ey v. Porter, 138. 


See Chancery, 22, 32. 


SALE. 


1. If the trustee or one of the creditors, in a deed for the benefit of creditors, be 
authorized to prescribe the day of sale, and the length of time for which it shall 
be advertised, the failure to notify any of the creditors of the time and place, 
does not warrant the inference that as toone of the creditors provided for, and 
who attended the sale and purchased the property, that the sale was fraudulent : 
and the grantor who assented to and was present at the sale, cannot upon that 
ground defeat an action by the purchaser for the recovery of the articles sold. 
Haynes v. Crutchfield, 189. 

2. The mere attempt of the purchaser of property at public sale to prevent a person 
from bidding for it, will not render the purchase invalid as against public policy ; 
but to have this effect the attempt must have been successful. Jb. 

3. A sale made of land by a devisee in trust, is not vacated, by the estate of the 
testator being afterwards declared insdlvent, though the administrator might be 
entitled to the proceeds, for the purpose of distribution among the creditors, 
Heirs and Adm’r of Hitchcock vy. The U. S. Bank of Penn. 387. _ 
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4. Notice given at the time of a sheriff’s sale of an unextinguished equity, is suffi. 
cient to charge a purchaser, and in this respect there is no distinction between 
sheriff’s and other sales. Williamson v. Branch Bank at Mobile, 907. 


See Trust and Trustee, 3. 
See Contract, 3, 4. 


SET OFF. 

1. Semble—Where a promissory note is made negotiable and payable at Bank, the 
right of set off or other kindred defence is waived, not only against the Bank, 
but against any one who may advance upon it, without notice of the unfairness 
of its origin. Knapp v. McBride § Norman, 20. 

2. In an action for the recovery of money due on a promissory note, the defendant 
cannot under the plea of set off, give in evidence a writing by which the plaintiff 
promised to pay to him “ fifty barrels of corn ;” because the value of the corn is 
not ascertained, either by the contract of the parties, or the law. Handley v. 
Dobson’s Adm’r, 359. 

3. A set off due to the maker of a note, by one who has become beneficially in. 
terested in it, without the legal title by indorsement, cannot be enforced, so asto - 
defeat the right of a subsequent indorsee to recover on the note. Pitts v. Short- 
ridge’s Admr’s, 494. 

4. Under an agreement by the payee that any note the maker will obtain on him, 
shall be a good set off, a note against the payee, though not indorsed, will be a 
good set off against the note when sued on, for the use of another; the set off 
being obtained before notice that the beneficial plaintiff had acquired an interest 
in it. Gary, use, gc. v, James, 640. 

5. A plea of set off, to a suit brought by an administrator, is not answered by a 
replication that the estate has been declared insolvent. If in such a case a bal- 
ance is found in favor of the defendant, judgment will not be entered against 
the administrators, but the amount will be certified to the Orphans’ Court as a 
claim against the estate. Godbolt g Andress, Adm’rs v. Roberts, Adm’r, 662. 

. P. and W. are the joint makers of a note to one J. W., who assigns it to M., 
but previous to any notice to the payers of the assignment, P., one of them, ac- 
quired a note made by J. W. payable to one J. P., and by him assigned to P. ; 
Held, in a suit on the note by M. against W., that the latter was entitled to the 
benefit of the set off held by his co.maker P. against J. W., on producing the 
note at the trial, with the consent of P. to use it as a set off. Winston v. Met- 
calf, 837. ‘ 


SHERIFF AND HIS SUCCESSOR. 


1. A sheriff who has begun to do execution, should proceed therein, and having 
levied it, the common law requires that he should sell the goods, even after the 
return day, although he may have been superseded by his successor ; and he is 
not excused for a non-performance of his duty by delivering the execution and 
goods to his successor, but he must sell them, or otherwise legally dispose of them. 
If by statute, a venditioni exponas is made necessary to sell the goods after the 
return day of the fi. fa., he should at least accept it, when it is tendered him by 
the plaintiff. J. W.& R. Leavitt vy. Smith, et al, 175. 
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SHERIFF AND SURETIES. 


1. The question, whether the defendant is, or is not sheriff, is involved in an issue, 
upon a motion against one as sheriff, for failing to make the money upon an exe< 
cution. Hopkins v. Gary, et al. 46. 

2. Where a sheriff collects money on a fieri facias, and renews his bond before it 
was demanded of him, or he converts the same, the suretiesin the latter bond 
may be charged with his default in failing to pay over the money, if the evidence 
shows its conversion after their bond is received, and before they were discharg- 
ed from the suretyship. The Governor, use, &-c. v. Robbins, et al. 79. 

3. Where the plaintiff excuses the sheriff from his duty to return an execution, he 
cannot afterwards maintain a motion under the statute for the omission. Gary 
v. Boykin, 154. 

4, Where the principal sum of an execution has been accepted by the plaintiff 
from the sheriff, neither the plaintiff nor any officer of Court in his name, can 
maintain a motion, under the statute, against the sheriff and his sureties, for the 
costs. Ib. 

5. It is competent for a sheriff when charged with neglect in failing to make the 
money On an execution, to prove that goods levied on by him under the impres- 
sion that they belonged to the defendant, and afterwards released, were not the 
defendant’s property ; and consequently not liable to the satisfaction of the exe- 
cution. J. W. & R. Leavitt v. Smith, et al. 176. 

6. The settlement of an account by the defendant in execution with the sheriff, for 
money due from him, isno discharge of the execution, although the sheriff re< 
ceipts for the amount of the account as money. Williams v. Charles, 202. 

7. To justify a sheriff in discharging a levy already made, or in refusing to levy 
because the plaintiff in execution did not at his requisition execute a bond of in- 
demnity, he must show that a doubt exists of the title of the defendant in exe. 
cution to the property, by proving, either that the title to the property is in an. 
other, or that some third person asserts a title toif. Ogden, Wadlington ¢ Co. 
v. Powell, 243. 

8. In a motion by the clerk of the Supreme Court against the sheriff and his sure. 
ties for failing to pay over moneys collected upon an execution fur costs, issued 
from the Supreme Court, it is necessary that the notice of the motion should 
show, that a demand of the money was made of the sheriff, or of the surety 
sought to be charged. Wallace v. Taylor, et al. 668. 

9. When an execution against two is placed in a sheriff’s hands for collection he 
cannot discharge himself froma rule, suggesting that he could by due diligence 
have made the money, by showing that the plaintiff had previously released one 
of them. Mason, et al. v. Watts, 703. 

10. The sheriff can excuse himself from such a rule by showing that the defend. 
ants had no property ovt of which the money could be made ; and this after levy, 
if he has returned the property to the true owner. 0, 

11. The omission to return a claim bond and affidavit does not per se, make the 
sheriff liable for the value of the property levied on, Even when he takes a de- 
fective bond he may discharge himself, by showing, that the defendants were not 
the owners of the property levied on, and that it has been returned to the true 
owner. Jb. 

129 
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SHERIFF AND SURETIES—(continvep.) 


See Amendinent, 5. 

See Attorney at Law, 4. 

See Elections by the People, 2. 
See Executions, Writ of, 11. 
See Pleadings, 14. 

See Process of Service of, 4. 


SLANDER. 


1. In an action of slander the character of the plaintiff is not in issue before the 
jury, unless it is attacked by plea of justification, or by evidence at the trial ; ev- 
idence therefore of his good character is inadmissible in the first instance, and 
before evidence to impeach it has been offered by the defendant. Rhodes v. 
Jjames, 574. 

2. A witness in an action of slander, is not permitted to make out the plaintiff’s 
case by proving words merely equivalent in his estination, to those he heard the 
defendant use; but he must state the language that was employed by the de. 
fendant according to the best of his recollection, that it may appear that the 
cause of action alledged, is supported by the proof. Teague v. Williams, 844. 

3. It is competent for the defendant to prove slanderous words, such as are charged 
in the declaration, having been uttered by the defendant since the commence- 
ment of the action, for the purpose only, of showing quo animo the words charg 
ed were spoken. Ib. 


See Evidence, 56. 
See Pleadings, 22, 23. 


SLAVES. ‘ ° 

1. Where a title to slaves is dependant upon the default of the grantor in not pay- 
ing a specified debt, if there is a default, the extent of it is an immaterigl inquiry. 
Bell v. Pharr, et al. 807. 


See Legacy, 2. 


STATUTES. 


1. An act of the Legislature authorizing a married woman to act and dispose of all 
property subsequently acquired by her, by her own exertions, or from other per- 
sons, as a feme sole, with a saving as to existing creditors, will not have a re- 
trospective effect, so as to deprive the husband or his creditors of the benefit of 
any property which previously belonged to the wife. Carleton g- Co. v. Banks, 

2. Previous to marriage, a deed was executed conveying to a trustee a slave, and se- 
curing to the female a life interest therein, with remainder to others. The trus- 
tee delivered the slave to the female, who either befure or after such delivery mar- 
ried. Held—that the life estate was subject to sale, under execution, by the 
creditors of the husband, notwithstanding the act previously cited; and that it 
was unimportant whether the possession was delivered before or after the passage 
of this act. 6. 
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STATUTES—(continvep.) 

3. Where a contract in writing professes to be sealed by the obligors, although they 
have omitted to affix their seals, yet by the act of 1839, it will be held to be a 
sealed instrument. Bancroft, Adm’r, v. Stanton, 351. 


See Bank, 10. 

See Error, Writ of, 19. 

See Executions, Writ of, 19. 
See Gaming, 1, 2. 

See Indorser and Indorsee, 5. 
See Jurisdiction, 13. 

See Orphans’ Court, 14. 

See Pleading, 14. 


SUMMARY PROCEEDINGS. 
See Chancery, 18. 
See Execution, Writ of, 12. 


SUPERSEDEAS. 


1. An execution may be arrested by supersedeas, if an unjust or improper use is 
attempted to be made of it, and this although the objection does not appear of re- 
cord, but is shown by oraltestimony, Rutland’s Adm’r vy. Pippin and another, 
469. . 


TROVER AND CONVERSION. 


1, Itis in the discretion of the primary Court to permit, or refuse, a leading ques- 
tion to be put by a party to his own witness, and cannot be revised on error. 
Blevins y. Pope and Son, 371. 

2, A demand of the agent, by the principal, of money, which the former had wast- 
ed, or misapplied, is not a ratification of his tortious act. Jb. 


TRESPASS. 

1, A warrant issued by a justice of the peace, and affidavit on which it was found. 
ed, alledging that the defendant therein “ has property in his hands in a fraudu- 
lent condition,” does not charge an offence known to the law; and the officer 
who executed, as well as the person who caused it to be issued, are liable ina 
trespass to the party arrested. Buckworth v. Johnson, 578. 

2. A bailee of hogs running at large in the range, may maintain an action of tres- 
pass for an injury to the hogs,#s by injuring them with dogs, and splitting their 
hoofs, though none be killed. Hare v. Fuller, 717. 


TRUST AND TRUSTEE. 


1, Quere?—W hether a statement by the testator, provéd in a nuncupative will, that 
he wanted one sum of money appropriated to the schooling of three of his chil- 
dren, and another sum to the like purpose of two other children, is not to be con- 
sidered as the creation ofa trust, and not as a legacy. Quere—Also, whether 
these trusts or bequests do not lapse in the event ef the death of the cestui que 
trust. Boyett, et al.v. Kerr, 9. 
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TRUST AND TRUSTEE—(continvep.) 


2. Where detinue is brought for the recovery of several articles, it is not necessary 
that the value of each should be separateiy stated in the declaration, but gene- 
rally the jury should sever the value of each by their verdict. Haynes v. 
Crutchfield, 189. 

3. Where the sale of property which had been conveyed by deed of trust, was, un. 
der the powers conferred, expedited, (with the assent of the grantor,) so as to 
prevent the interference of some of his creditors, who were prosecuting their 
claims to judgment; the grantor when sued by the purchaser at the trust sale 
for property sold, cannot for that cause defeat arecovery. Ib. 


4. Any execution creditor, independent of the statute right of payment, may com. 
pel creditors secured by mortgage or deed of trust, to close the trust by sale, and 
distribute the surplus, if any will be the probable result of a sale ; and, without 
such probability, upon indemnifying the other party against the costs of suit and 
sale. Dubose v. Dubose, 235. * 

5. Where one procures bills to be drawn for his accommodation, and afterwards 
executes a deed of trust as a security to the acceptors, to secure promissory notes 
which are given as well for the amount of the accepted bills, as fur an amount 
due the acceptors, on account stated; the holders of the bills may resort to the 
trust property for the payment of them when dishonored, if the promissory notes 
have not been negotiated to bona fide purchasers, for a valuable consideration. 
Toulmin, et al. vy. Hamilton. et al. 362. 

6. Quere?—W hether the trust fund is first to be applied to discharge the sum due 
the acceptors of the bill upon the account sta:ed, or divided pro rata, to that and 
the several bills. Jb. 

7. Where a devisee in trust to sell and dispose of the real estate of the testator, up- 
on the consideration of the payment by a mortgagee of the testator, uf a sum of 
money, by deed, * acknowledged, remised, and forever quit claimed, all the es- 
tate, right, title, interest, use, trust, property, claim, and demand whatsoever, at 
Jaw, as well asin equity, im possession as well as in expectancy, all and singular, 
&c.” describing the mortgaged property, which conveyance was made ‘o the 
mortgagee: Held, that this was a conveyance of the equity of redemption, being 
made after the mortgage was forfeited. Heirs and Adm’r of Hitchcock vy. The 
U.S. Bank of Pa. 337. 


8. A sale made of land by a devisee in trust, is not vacated, by the estate of the 
testator being afterwards declared insolvent, though the administrator might be 
entitled to the proceeds, for the purpose of distribution among the creditors. 0. 


9. It is no objection that a trustee and his cestui que trust unite in the same bill: 
therefore, where trustees filed a bill without disclosing the beneficiary, and after- 
wards a supplemental bill, disclosing the fact that they were trustees for the United 
States Bank of Pennsylvania, and praying that it be made a party complainant 
to the bill; and also an amended supplemental bil!, disclosing that the Bank had 
gone into liquidation, and that certain persons were assignees of the Bank, and 
praying also that they may be made parties complainant: Held, that all these 
persons constitute in law but one, representing the interest of the Bank. Jb. 388. 

10. A declaration by the sheriff that he levied an execution in favor of the plaintiff, 
on certain slaves who were present, in the possession of a trustee, for the purpose 
of being sold under a deed of trust; without attempting to take them into his 
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TRUST AND TRUSTEE—(continvep.) 


possession,’ or otherwise control them, does not amount to such a divestiture of 
the authority of the trustee to sell the slaves, as will affect the title epateny bya 
purchaser under him. Cobb v. Cage, 619. 

11. A creditor, or legated, has the right to pursue the assets of an estate, whenever 
there is reason to apprehend their misapplication by the executor, either volun- 
tarily, or by coercion of execution, in satisfaction of his own debts. Wéilliam- 
son v. The Branch Bank at Mobile, 906. 


See Fraud, 1, 3. 
See Will, and Probate of, 3. 


USE AND OCCUPATION. 


1. A person entered into a verbal contract for the purchase of a tract of land in fee, 
and in virtue thereof took possession and cultivated the same for two years, then 
abandoned the possession and renounced the contract—the vendor at the same 
time offering to make a deed for the land, which the vendee declined to accept : 
Held, that an action of assumpsit, for use and occupation will lie at the suit of 
the vendor, to recover of the vendee for the two years permissive occupancy. 
Davidson v. Ernest, 517. 


USURY. 


1, Where the defendant offers himself as a witness to support the plea of usury un- 
der the act of 1819, and the plaintiff states on oath that the note declared on, is 
-not tainted with usury, sets out what was its true consideration, and thus nega- 
tives what the defendant had deposed, the testimony of both should be rejected 
in toto ; consequently it is error to instruct the jury, that so far as the defendant 
was uncontradicted, his evidence was properly before them, and that they should 
consider that part of his evidence that was contradicted, if corroborated by other 
proof. Logan v. Hodges’ Adm’r, 66. 

2. The proviso to the act of 1818, restraining Banks in their loans and discounts to 
six per cent. per annum is obsolete. Heirs and Adm’r of Hitchcockv. The U. 
S. Bank of Pa. 387. 


See Conflict of Laws, 2. 


VARIANCE. 


1, A forthcoming bond must describe the execution which is thereby superseded 
with sufficient certainty to enable the Court to determine what execution it was 
intended to supersede, but a small and unimportant variance will be disregarded. 
Anderson v. Rhea, 104. 

2. A variance between the property described in the bond as having been levied on, 
and the indorsement of the levy on the execution, cannot be taken advantage of 
by the defendant. JD. 


3. A variance between the indorsement on the writ, and the declaration, cannot be 
pleaded in abatement ; but if the plaintiff should declare upon a cause of action, 


entirely different from the indorsement upon the writ, the Court would on motion 
refuse to permit the declaration to be filed. Sexton v. Rone, 829. 
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VENDOR AND VENDEE. 


1, Where one proceeds in a contract for the exchange of lands, so far as to obtain 
the possession with knowledge of a defect in the title, he cannot afterwards ob- 
ject to the title as a reason fur not completing the contract, uniess there is unrea- 
sonable delay im procuring the title, or in curing the degect. If he knows that 
the defect can only be obviated by a judicial ae time stipulated for 
the completion of the contract will not be considered an essential ingredient. In 
such cases, the question is not, whether the party is able to make title on the 
day stipulated, but whether there has been ugseasonabie delay in obtaining title. 
Beck v. Simmons & Kornegay, 71. 

2. If one purchases lands to which he knows the title is defective, accepts a deed 
for it, and goes into possession, he cannot afterwards rescind the contract for the 
defect in the title. Jb. 

3. It is competent for the vendor to prove knowledge in the vendee of a defect in 
the title when the contract was made, as an excuse for not making the title at the 
time stipulated. Such proof dves not vary the contract of the parties, though it 
may excuse its literal performance. Ib. 

4. Where there isa valid contract in writing, ifthe purchaser of land is in posses- 
sion, he cannot resist the payment of purchase money by showing that the ven- 
dor-had no title ; but if the vendor’s contract is void by the statute of frauds, the 
vendee may avoid the payment o/ the money agreed to be paid, although he has 
given his promissory note forthe amount. Satesv. Terrell, 129. 


5. Where one purchases land at a sale made by order of the Orphans’ Court, ang 
goes into pussession, and remains in possession for t wo years, exercising owner 
ship over it by cultivation, and clearing the timbered land, &¢.,—he cannot re- 
scind the cuntract, although the Orphans’ Court had no jurisdiction to direct the 
sale, unless the heirs are unable or unwilling to make a gvuod title to the land. 
Lamkin, et als. v Reese, et als. 170. 

6. Where a mistake has been made in the decree of the Orphans’ Court, as to the 
description of the land intended to be sould, which mistake is continued in the 
advertisement of the commissioners, the contract cannot be rescinded for that 
cause, if the purchaser was not deceived thereby, but got the land be intended to 
purchase, and the Court and the commissioners intended to sell. Nor will a bill 
in Chancery be entertained to correct the mistake, unless upon application to 
those having the power to rectify it, they refuse to do so. Jb. 171. 

7. A purchaser who buys land previously purchased by another, pays the purchase 
money, and obtains his title, befure he receives notice of such prior purchase, 
will be protected in equity. These facts he must alledge in his plea, or answer, 
whether he is charged in the bill with notice, or not, and must deny notice down 
to the time of the payment ofthe purchase money, and the execution of the deed, 
or he will be held a purchaser with notice of a previous sale. Dlvore, et als, v. 
Clay, 742. 

8. Where, upon the sale of property, the vendor receives a note with an indorse- 
ment for a greater amount than the purchase money, and gives his own note to 
the vendee fur the payment of the excess at a day certain, the vendor when sued 
upen his note, may show in defence to the action, that the maker of the indorsed 
Note was insolvent, so that a suit against him would have been unavailing ; and 
this although no action was brought. The insolvency of the maker may be 
shown by parol evidence—the statute requiring suit to be brought to the first 


' 
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VENDOR AND VENDEE—(continvep.) 


term, &c., only applies when an action is brought by the indorsee against the 
indorser upon hisindorsement. Litchfield v. Allen & Falconer, 779. 

9, One who buys land, at a sale by order of the Orphans’ Court, executes his notes 
for the purchase money, and is let into possession, cannot defend himself at law, 
when sued upon the notes, upon the ground that the title was not divested out of 
the heirs at law, and vested in him, by the decree of the Orphans’ Court. 
Worthington, Adm’r, v. McRoberts and Porter, 814. 

10. Where lands are sold by the quarter section, according to the survey under 
the authority of the Federal Government, at so much an acre, and bords ate 
given for the payment of the purchase money, the purchaser cannot claim a de- 
duction for a deficiency in the quantity of the land—there being no fraudulent 
concealment or misrepresentation, by the vendor, or any one representing him, 
or authorized to act in the matter. Perkins’ Ez’r v. Winter’s Adm'rz, 855. 

11. Where lands are sold by commissioners, under an order of the Orphans’ Court, 
the sale confirmed, the commissioners ordered to make a “ conveydhce by deed” 
to the purchaser, and bonds for the payment of the purchase money executed 
by the latter, the rule of caveat emptor applies, and the purchaser can claim no 
indemnity, for any incumbrance that may rest on the title. Jb. 

See Chancery, 25, 26, 28. 
See Consideration, 1. 
See Orphans’ Court, 4. 


See Fraud, 9. 
WILLS AND PROBATE OF. 


1, The proper course of practice in the County Court in testamentary causes is, for 
the person producing the will and asking probate to propound the will, to the 
Court in writing, with the usual facts necessary to be proved, and informing the 
Court mt Tiel will be entitled to distribution if the will is invalid. Boyett, 
et al. v. Kerr, 9. 

2. A testator declared that he lent a negro girl to each of his four daughters nomi- 
natim, during their respective lives, at their death to go to their children lawful« 
ly begotten of their bodies; “and if any children decease leaving no heirs law- 
fully begotten of their bodies, their part must be equally divided among the rest 
of my children, and their children lawfully begotten of their bodies.” After ma- 
king some provision in respect to the treatment of his slaves, the testator added 
that “ they are only Jent to my children during their lives, and given to my grand 
children.” Held—that the limitation over in favor of the grand children was not 
too remote, and the first takers did not take an absolute estate in the slaves. Doyle 
v. Bouler, 246. 

3. H. made his will, containing the following clause: * For the purpose of having 
my estate properly settled, and administered, during the minority of my children, 
Ido hereby appoint my dear wife, Anne, my sole executrix, and I do bequeath 
and devise the same, both real, and personal, to her, in trust, with full powers to 
sell, either at public, or private sale, all, or any part thereof, and the proceeds to 
re-invest, and re-sell, at her discretion, for the purpose of paying my debts, and 
legacies, or for a more advantageous investment; and good and sufficient deeds 
and conveyances to make therefor. It being my intention, and will, that my 
estate shall be kept together, and: held in common, for her benefit, and that of 
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WILLS, AND PROBATE OF—(continvep.) 


my children, until they shall become of age respectively; at which time, and 
as soon after, as any one of thetn connes of age, he, or she, is te receive their 
proportion, it being always understood, that my wife is to receive an equal pro 
portion of my estate, she, and they, having share, and share alike.” Held, that 
this wasa devise in trust to the devisee, of all the estate, real, and personal, in 
her. individual character, and notas executrix: and ‘that her refusal to qualify as 
such, did not affect the trust, Heirs and Adm’r of Hitchcock v. The U. S. 
Bank of Penn., 387. 

4, The office of the codicil, is to explain, add to, or subtract from the will; the 
will, and codicils, if there are more than one, constitute but one instrument. Jb. 

5, A will of personal property will be established, though not written or signed by 
the testator, or attested by witnesses, if made according to the directions of the 
deceased, and approved, and not signed from physical debility, or the near ap- 
proach of death. Couch, et al. v. Couch, 519. 

6. Itis strong evidence of capacity to make a will, that its provisions are suitable, 
and made in accordance to previous expressed determinations. Jb. 
See Legacy and Distributive Share, 1. 
See Legacy, 2. 
See Trust and Trustee, 1. 


WITNESS. 

1. A witness cannot excuse himself, or be excused from giving evidence, although 
his answer may expose him toa civil action. Alexander, et al. Admr’s. vy. 
Knox & Co. 503. 

2. When an application is collateral to the main question, where it is merely aux- 
iliary to the suit, addressing itself to the Court. and not to the jury, having no 
tendency either to prove, or disprove, the matter in controversy, but relating to 
the preparation of the suit for trial, the parties to the record are@pmpetent wit- 
nesses. Ex parte, Simpson, 842. 

3. The sureties to a bond for anattachment, may prove that an affidavit was made, 
and is lost, so that another may be substituted. Jb. 


See Depositions, 13. 
See Evidence, 53. 
See Principal and Surety, 4. 





